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PREFACE. 


The  object  of  this  book  is  to  state  the  principles  of  Hindu  Law,  as 
illustrated  by  the  latest  judicial  decisions. 

It  is  founded  on  my  Notes  of  Lectures  on  Hindu  Law,  delivered  as 
Law  Reader  to  the  Students  of  the  Law  School  (Now  Law  College)  at 
Lahore.  The  Notes  were  compiled  from  the  learned  Treatises  on  Hindu 
Law  by  Mayne,  Bhattachyra  Siromani,  Rajkumar  Sarbadhicari  and 
other  writers  on  the  subject.  A  translation  in  Urdu  was  published  in 
the  years  1889  and  i890,  and  was  much  appreciated  by  the  Students 
preparing  themselves  for  the  Law  Examinations  in  Urdu,  and  others 
interested  in  the  matter. 

I  have  now  been  encouraged  to  publish  the  Notes  in  English,  in  the 
hope  that  they  will  prove  useful  to  Students  and  others  preparing  them- 
selves for  the  Law  Examinations  in  Hindu  Law. 

The  Notes  have  been  revised  up  to  date,  and  the  references  in  the 
foot  notes  will,  it  is  hoped,  make  the  book  useful  to  practitioners  and 
the  judiciary.  The  rulings  of  the  several  High  Courts  and  the  Privy 
Council,  as  also  the  rulings  of  the  Chief  Court  of  the  Punjab,  have 
been  duly  noticed  in  their  proper  places. 

I  have  been  greatly  helped  in  the  preparation  of  this  book  by  my 
brother,  Lala  Beni  Parshad,  B.  A.,  Pleader,  Chief  Court,  Punjab,  Lahore, 
to  whom  my  best  acknowledgments  are  due. 


Lahokb, 
October  Ui,  1902. 
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CHAPTER  I. 

Introductory  Remarks. 

Indian  Law  has  been,  and  is  beini^,  studied  by  thousands  Importance  of 
in  India,  on  account  of  its  practical  imi^ortance  which  cannot  ^^^^^^  ^'^">*'* 
be  rated  too  highly.  But  this  time-honored  system  of  Law  and 
jurisprudence  has  another  claim  for  consideration  still,  which 
rests  on  its  intrinsic  value  and  interest  for  every  student  of  the 
history  and  literature  of  the  East,  It  is  a  mere  truism  to  say 
that  nothing  is  better  capable  of  illustrating  the  degree  and 
kind  of  culture  attained  by  a  nation  than  its  laws  and  usages. 
The  Indian  soil  has  not  only  been  j)roductive  in  deep  thinkers, 
eminent  founders  of  world-religions,  and  gifted  poets,  but  it 
has  brought  forth  a  system  of  law  which,  after  having  spread 
over  the  whole  vast  Continent  of  India,  has  penetrated  at 
an  early  period  into  Burma  and  Siam  and  has  become  the 
foundation  of  written  law  in  these  two  countries.  In 
modern  times,  after  the  establishment  of  British  rule  in 
India,  the  hold  of  the  early  native  institutions  over  the 
Indian  mind  was  found  to  have  remained  so  firm  that  it  was 
considered  expedient  to  retain  the  old  national  system  of  in- 
heritance and  adoption  amidst  the  most  sweeping  changes 
•  which  had  been  introduced  in  the  administration  of  the  country 
and  in  judicial  procedure.  It  was  the  desire  to  ascertain  the 
authentic  opinions  of  the  early  native  legislators  in  regard  to 
these  subjects  which  led  to  the  discovery  of  Sanski-it  literature. 

Among  students  of  comparative  jurisprudence  in  Europe,    Comparativ» 
the  legal  history  of  India  is  becoming  quite  a  favorite  subject.  Jurisprudence 
For  all  researches  into  the  early  history  of  institutions,  India 
is  the-  very  country.     Moreover  in  spite  of  its  general  archaic 
character  Indian  legislation  in  some  resj)ects  has  early  reached 
a  degree  of  perfection  equal  or  superior  to  anything  to  be  met 
with  in  contemporaneous    law-codes  of  Europe.     To  illustrate 
this  by  an  example  from  that  part  of  the  old  Indian  Law  which 
is  still  enforced  in  the  Courts.     One  of  the  fundamental  princi- 
ples of  the  Law  of  Inheritance  in  Roman  Law  is  the  right  of 
representation.     Where  e.  g.,  the  estate  of  a  man  descends  on 
his  death  to  his  grandsons  they  do  not  take  it  in  their  own 
right,  but  as  rej)resentatives  of  their  deceased  father  or  fathers, 
and  the  amount  of  each  share  is  regulated  according  to  the 
Dumber  of  deceased  owner^s  sons,  and  not  according  to  the 
number  of  his  grandsons.     This  rule,  simple  and  obvious  as  it 
appears  to  us,  has  been  vainly  sought  for  in  the  old  Teutonic 
Laws,  but  it  is  enounced  as  distinctly  as  possible   in  the  old 
metrical  Law  books  of  India,  and  worked  out  in  detail  in  the 
Sanskrit  Commentaries  and  Digests,   {a). 

(a),  Jolly'3  T.  L.  L.  for  1883,  pp.  1—4. 
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Cob  caption  of 
Law  in  the 
Jiiri  spriidcnce 
of  the  Hindus. 


Legislation  no 
part  of  the  du- 
ties of  a  kin  2:. 


Legislation 
in  consistent 
with  the  fi;n- 
damcntal  no- 
tion of  Hindu 
Law. 


The  moclevii  or  European  conception  of  l;\\v  is,  that  it  is 
the  wish  or  command  o£  the  soverei.oMi  individual  or  sovereign 
body ;  and  that,  beyond  this,  positive  lato  has  no  otlier  source 
or  orii^in.  This  conception  does  not  obtain  in  Hindu  Law. 
There  is  no  trace  in  Hindu  Law  Literature  of  the  notion  that 
law  is  a  matter  of  humam  institution,  ordained  by  mere  human 
rulers ;  that  kings  have  powers  of  legislation  and  also  powers 
of  abrogating  existing  laws.  On  the  contrary,  there  are 
numerous  texts  to  be  found  '\\\  the  writings  of  the  ancient 
RisJm  to  the  eii'ect  that  law  is  sacred — that  it  is  of  divine 
origin — that  it  is  the  revealed  word  of  God — and  that  it  is 
eternal  and  immutable.  A  passage  from  the  Vedas  is  translated 
as  below : — 

'^  Law  is  the  king  of  kings,  far  more  powerful  and 
rigid  than  they  nothing  can  be  mightier  than  law,  by  whose 
aid  as  by  that  of  the  highest  monarch,  even  the  weak  may 
prevail  over  the  strong.'"  This  is  the  true  conception  of  law 
according  to  the  Hindus  :  it  is  not  a  mere  fiction  to  aid  the 
purposes  of  interpretation,  but  is  an  article  of  belief  among 
them.   (Jj). 

The  king  is  nowhere  required  or  authorized  by  ]\Iann  to 
make  laws,  but  on  the  contrary  he  is  directed  to  govern  his 
kingdom  and  to  decide  the  disputes  of  his  subjects  according 
to  '  rules  drawn  from  local  nsnges  and  from  written  Codes.'' 

In  particnlar  cases  which  are  not  comprised  in  any  o£ 
the  general  rules,  the  law  was  to  be  ascertained  by  the  opinion 
of  the  well  instructed  Brahraans  which  shall  he  held  to  be  in- 
contestable law  :  and  well  instructed  Brahmans  are  declared  to 
be  those  who  can  adduce  oecnilar  proof  from  the  Scripture 
itself,  having  studied,  as  the  law  ordains,  the  Ycdas  and  their 
extended  branches  which  are  according  to  Kulluka  Bhatta 
'  the  Vedangas  ]\Iimansa,  Nyaya,  Dharm  Sastra,  Puranas.^   (c). 

Again  the  universally  accepted  conception  that  Hindu  Law 
is  Revelation,  immutable  and  eternal,  cannot  consistently  be 
maintained  if  it  is  once  admitted  that  there  is  a  power  in  kings 
to  alter  or  abrogate  those  laws,  and  to  substitute  other  laws  in 
their  stead  ;  and  the  fact  is  incontrovertible  that  this  law  has 
remained  unchanged  theoretically  as  well  as  practically,  from 
the  very  earliest  times  of  which  we  have  any  historical  record.  It 
has  remained  untouched  by  anybody  of  human  heiugs  after  the 
date  of  its  first  promulgation.  Legislative  power,  if  existing 
anywhere,  would  certainly  have  tampered  with  its  integrity  at 
some  period  of  its  immensely'  long  existence,    {d). 

(6).  and  {r).  T.N.  Mitra's  T.  L.  L.  for  1879,  pp.  3—8. 
(d).  Do.  do.,      p.  10. 
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The  term  Hindu  nowhere  occuvs  in  the  whole  body  of  The  word 
original  Sanskrit  law.  Tlio  classificalion  of  the  inhabitants  of  liiudu. 
India,  as  Hindus  and  non-Hiiidus  was  hardly  called  by  the 
exigencies  of  the  administration  of  law,  at  a  time  when  Brah- 
manisra  was  the  dominant  religion  of  the  land.  The  name 
appears  to  be  of  foreign  origin.  The  Mohammedans  coming 
from  the^west  of  the  river  Sindhn,  and  from  a  country  faraway 
began  to  call  the  j)eople  inhabiting  the  banks  of  that  river  as 
the  'Sindhus^;  and  as  the  Persian  language  generally  converts 
the  dental  sibilant  into  an  aspirate^,  the  name  became  changed 
into  '  Hindu.  •*  Gradually  as  the  Mohammedans  spread  over 
the  rest  of  India,  they  observed  that  there  was  a  general 
resemblance  in  the  manners  and  customs  and  outward  appear- 
ance of  the  people  inhabiting  the  country  to  the  east  of  the 
Indus  ;  for  this  reason  all  the  inhabitants  of  the  new  country 
obtained  the  appellation  given  to  the  borderers  ;  and  the  land 
became  the  land  of  the  'Hindus*  in  other  words,  the 
*  Hindustan.' 

The  land  of  India  was  never  under  a  really  central  govern- 
ment before  the  arrival  of  the  Mohammedans.  The  tie  which 
connected  the  different  parts  was  a  religious  one,  and  it  is  pro- 
bable that  this  community  of  religion  was  indicated  in  Sanskrit 
by  the  two  terms  'Arya'  and  'Mleeha/  all  within  the  pale  of 
that  religion  were  called  Aryas,  all  beyond  were  Mlechas.  (<?). 

Hindu  Ijaw  has  obligatory  force  only  on  those  who  are  To  whon  does 
by  birth  as  well  as   religion  Hindus.     A  Hindu  who  becomes  Hmdu  l  a  w 
a  convert    to    some  other  faith,    is  not    deprived   ipso  facto  ^^^^  ^' 
of    his    rights    to    property    by  inheritance     or     otherwise.   gjKg„4.     ^f 
Prima  facie    he  loses  the   benefits    of  the  law  of  the  religion  chango       of 
he  has    abandoned,  and  acquires  a  new  legal  status  according  religion. 
to  the  creed  he  has  embraced,  if    such  creed  involves  legal  res- 
ponsibilities  and   obligations.     Thus    a  Hindu  adopting   the  Change  to  Mo- 
Mohammedan  faith,   from  the  moment  of  his  conversion,  by  l^ammedamsm 
that  act  affects  all  the  property  he  may  subsequently  acquire, 
so  as  to  render  it  subject  to  the  Mohammedan  law  of  inherit- 
ance.    His  apostacy  has  an  immediate    and  prospective  effect 
and  not  a  retrospective  effect,    and  his  subjection  to  the  new 
law  dates  from  the  profession  of  the  new  faith.   (/'). 

According  to  Abraham  vrs.  Abraham  (9  M.  I.  A.,  195)   a    Change    to 
Hindu  converted  to    Christianity  may   renounce   the    Hindu,  Chnstiamty, 
Law,  or  if  he  thinks  fit,  he  may  abide  by  the  old  law,  notwith- 
standing that  he  has  renounced  the  old  religion.     But  Chris- 
tianity is  a  religion  which  can  scarcely  be  said  to    carry  with  • 
it  or    involve  any  legal  rights  or  obligations. 

(c).  Gurudas  Bamierji's  T.  L.  L.  for  1876,  p.  17.  See  also  Bhattacharyya'a 

T.  L.  L.  for  1885,  p.  43. 
(/).  I.  S.W.  K,   (P.  C.)  1. 
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The  profession  of  Christianity  releases  ihe  convert  from 
the  trammels  of  the  Hindu  Law,  but  it  does  not  of  necessity 
involve  any  chang^e  of  the  rights  or  relations  of  the  convert 
in  matters  with  which  Christianity  has  no  concern,  such  as  his 
rights  and  interests  in,  and  his  power  over,  property. 
Test.  The  convert  though  not  bound  as  to  such  matters,    either 

by  the  Hindu  Law  or  by  any  positive  law,  may,  by  his  course 
of  conduct  after  his  conversion,  have  shown  b}^  what  law  he 
intended  to  be  governed  as  to  these  matters.  He  may  have 
done  so  either  by  attaching  himself  to  a  class  which  as  to 
these  matters  has  adopted  and  acted  upon  some  particular 
law,  or  by  having  himself  observed  some  family  usage  or 
custom.  The  rights  and  interests  in  his  property  and  his 
power  over  it  would  be  governed  by  the  law  which  he  has 
adopted  or  the  rules  which  he  has  observed.  J^ 
Hindu  Law  A  Hindu  migrating  from  one  native   territory  to  another 

a  personal  not  and  even  when  leaving  from  one  district  to  another,  within  the 
a  ocai  law.  limits  of  the  British  territories  is  presumed  to  carry  with  him, 
as  a  personal  law  applicable  to  his  family  and  his  possessions,  the 
rules  of  the  Shasiars  under  which  he  has  lived  up  to  the  time 
of  his  migration.  He  must  be  pi-esumed,  until  the  contrary 
is  shown,  to  have  brought  with  him  and  retained  all  his 
religious  ceremonies  and  customs,  and  consequently  the  law 
of  succession  and  of  property  which  is  associated  with  him. 
Eut  the  principle  has  been  definitely  affirmed  by  the  Privy 
Council  that  a  Hindu  may,  if  he  chooses,  change  iXxa  Shasfar  or 
school  of  law  by  which  he  wishes  to  be  governed.  The  real 
test  to  be  applied  is  by  what  Shastars  the  customs  and  rites 
of  marriages  and  funerals  are  conducted ;  occasional  or  daily 
religious  services  may  be  changed  without  effecting  a  corres- 
ponding charge  in  a  Hindu^s  legal  liabilities,  fff). 
Effect  of  con-  The  adoptic  n  of    the  tenets  of   another  sect  of  Hinduism 

version  from  will  not  necessarily  affect  the  laws  and  customs  by  which  the 
one  sect  of  personal  rights  and  status  of  the  family  were  originally 
Hinduism  to  governed.  In  a  recent  case  in  I.  L.  R.  XVII,  Calcutta,  page  518, 
Manik  Chand  Golecha  vrs.  Jaggat  Settani  Pran  Kumari  Bibi, 
the  learned  Judges  of  the  Calcutta  High  Court  (Milter  and 
Beverley  J.J.    remarked  : — 

"  AVe  think  it  is  satisfactorily  proved  upon  the  evidence 
that  the  family  of  Jaggat  Seth  Gobind  Chand  originally  be- 
longed to  the  Jain  sect  of  Hindus  and  that  they  embraced 
Vaishnatism  in  the  time  of  Harek  Chand  about  the  begin- 
ning of  the  present  century.  But  we  are  clearly  of  oi)iiiion 
that  the  adoption  of  the  tenets  of   another  sect  of    Hinduism 

(fj).  llancc  radniuwntco  rrs.  Dcolar  Firgh,  7  S.  "W.  K.,  41.  i.'k>  4  l\.  1.  A., 
p,  529,  and  lUitchcputty  v.  Rnjander,  11  M.  I.  A.,  p.  132. 
*  'I'Vio  ruli'  is  otliiTwiso  aftiT  ilu^  iri.s.siui;  '"f  Ai't  N     jf   ISijo  -  Sn.«  Se«s. 
2  and  »31  and  J.  L.  IC.  XIX  ik>ni.,  7S:{. 
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would  not  affect  the  laws  and  customs  by  which  the  personal 
rio^hts  and  status  of  the  members  of  the  family  were 
f^overned  The  custom  in  question  is  not  shown  to  have  been 
in  its  oris^in  in  any  way  connected  with  the  peculiar  tenets 
of  the  Jain  religion;  and  in  our  opinion  it  Avould  not  be 
affected  by  the  particular  creed  or  religion  which  a  family  or 
an  individual  governed  by  it  may  profess  to  follow.  Moreover 
in  the  present  case  the  oral  evidence  clearly  shows  that  the 
custom  in  question  prevails  among  members  of  the  Oswal  caste, 
whether  they  are  Jains  or  Vaishnavas.  We  are  of  opinion, 
therefore,  that  the  fact  that  the  family  have  turned  Vaishnavas 
in  recent  times  will  not  affect  the  question  whether  they 
would  still  be  governed  by  the  Customary  law,  which,  in  our 
opinion,  is  well  established  on  the  evidence." 

In  a  case  in  I.  L.  H.  TV,  All.,    843,    Raj  Bahadur   vrs-    Rule  appHca- 
Bishen  Dyal,  Mr.  Justice  Straight  remarked  : —  ^^e  where  the 

fftmily  neither 

'  To  entitle  a  person  to  have  the  Hindu  or  Mohammedan  Hindunor  Mo- 
Law  ajiplied  to  him  he  must  be  an  orthodox  believer  in  Hindu  or  liai^medan. 
Mohammedan  religion.  The  mei'e  circumstance  that  he  calls 
himself  or  is  called  by  others  a  Hindu  or  Mohammedan  as 
the  case  may  be,  is  not  enough.  His  only  claim  to  have  a 
special  kind  of  law  applied  to  him  is  that  he  follows  and 
observes  a  particular  religion,  that  of  itself  creates  his  law  for 
him.  If  he  fails  to  establish  his  religion,  his  privilege  to 
the  application  of  its  law  fails  also — and  he  must  be  relegated 
to  that  class  of  persons  whose  cases  have  to  be  dealt  with 
according  to  justice,  equity  and  good  conscience.'' 

In  the  particular  case  before  the  Court  (Sribastav 
Kayasths,  of  Cawnpur)  the  family  not  being  Hindu  or 
Mohammedan,  the  rule  of  decision  applicable  to  the  suit 
was  neither  Hindu  nor  Mohammedan  Law,  but  justice,  equity 
and  good  conscience — that  the  Hindu  Law  of  inheritance  having 
been  always  followed  in  the  family,  it  was  justice,  equity  and 
good  conscience  to  apply  that  law  to  the  suit. 

According  to  the  view  of  Mr.  Mayne  : — 

Hindu  Law  is  based  upon  immemorial  customs,  which 
existed  prior  to,  and  independent  of,  Brahmanism.  That  when 
the  Aryans  penetrated  into  India,  they  found  there  a  number 
of  usages  either  the  same  as  or  not  wholly  unlike  their  own. 
That  they  accepted  these,  with  or  without  modification,  reject- 
ing only  those  which  were  incapable  of  being  assimilated,  such 
as  polyandry,  incestuous  marriages  and  the  like.  That  the 
latter  lived  on  a  merely  local  life,  while  the  former  became 
incorporated  among  the  systems  of  the   ruling   races.     That 
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when  Brahmanism  arose  and  the  Brahman  writers  turned 
their  attention  to  law,  they  at  first  simply  stt/ced  the  facts 
as  they  found  them,  without  attaching-  to  them  any  religious 
sicrnificance.  That  the  relig-ious  element  subsequently  ^-rew 
up,  and  entwined  itself  with  legal  conceptions  and  then 
distorted  them  in  three  ways.  First. — By  attributing  a 
pious  purpose  to  acts  of  a  purely  secular  nature  ;  2ti(Ut/,  by 
eloo'^^iu'T  those  acts  Avith  rules  and  restrictions,  suitable  to  the 
assumed  pious  purpose ;  Srdlj/,  by  gradually  altering  the  customs 
themselves  so  as  to  further  the  special  objects  of  religion  or 
policy  favored  by  Brahmanism.  [h). 
Distinctive  The  most  distinctive  features  of  the  Hindu  Law  are   the 

features  not  undivided  family  system,  the  order  of  succession,  and  the 
Brakmanical.  p^r^ctice  of  adoption.  In  all  these  cases  Brahmanism  has  had 
nothin"*  whatever  to  do  with  the  early  history  of  those  branches 
of  the  law.  They  existed  independently  of  Brahmanism 
or  even  of  Aryanism,  and  that  where  the  religious  element  has 
entered  into  and  remodelled  them,  the  change  in  this  direction 
has  been  absolutely  modern. 

This  is  found  in  every  part  of  the  world  where  men  once 
settled  down  to  agricultural  life.  As  regards  the  village  com- 
munities, the  Panjab  and  the  ad  joining  districts  are  the  region 
in  which  they  flourish  in  their  primitive  vigour.  This  is  the 
tract  which  the  Aryans  must  have  first  traversed  on  entering 
India.  Yet  it  seems  to  have  beea  there  that  Brahmanism 
most  completely  failed  to  take  root.  The  religious  element 
has  never  entered  into  the  secular  law  of  the  Panjabis. 

Amongst  the  Plindus  of  the  Panjab  custom  not  spiritual 
considerations  determine  the  order  of  succession.  Accord- 
ino-  to  Mitakshara  consanguinity  in  the  male  line  and 
not  efficacy  for  religious  worship  is  the  test  which 
determines  the  order  of  succession.  The  principle  that  the 
right  of  inheritance  is  wholly  regulated  with  reference  to  the 
spiritual  benefits  to  be  conferred  on  the  deceased  proprietor  is 
only  true  in  Bengal.  In  Bengal  the  inheritance  follows  the 
duty  of  offering  sacrifices.  Elsewhere  the  duty  follows  the 
inheritance. 

The  inhabitants  of  the  Panjab  and  North-Western  Pro- 
vinces whether  Hindu  proper,  Jains,  Jats,  Sikhs  or  even  ]\Io- 
bammedans  practice  adoption  without  regard  to  religious  rites 
or  the  slightest  reference  to  rcligiouspurpose.  The  eelcl)ration  of 
name  and  the  perpetviation  of  lineage  as  well  as  sujiport  in  old 
a<'-e  are  rather  the  only  and  sufficient  incentive  to  adoption.  (?). 

(h).  Mnyno  on  II.  L.,  para.  5. 
(i).  Do.         do.,     paras,  7—10. 
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It  would  thus  appear  that  races  who  are  Hindu  by  LiTnitocl  ap- 
name,  or  even  Hindu  by  religion,  are  not  necessarily  governed  ^^ '°"^''.'*^y  °^ 
by  any  of  the  written  treatises  on  Hindu  Law.  Their  usages 
may  be  very  similar,  but  may  be  based  on  principles  so  differ- 
ent as  to  make  the  development  wholly  inapplicable. 
Possibly  all  Brahmans  may  be  precluded,  by  a  sort  of  estoppel, 
from  denying  the  authority  of  the  Brahmanical  writings 
which  are  current  in  their  district.  But  there  can  be  no 
pretence  for  any  such  estoppel  with  regard  to  persons  who  are 
not  only  not  Brahmans,  but  not  Aryans.  Even  in  the  case 
of  Brahmans  of  Lahore  city  the  Chief  Court  in  P.  R.  No.  109 
of  1888,  with  reference  to  the  right  of  a  Brahman  son  to 
enforce  partition  in  the  lifetime  of  his  father  against  his 
father's  consent,  decided,  that  this  particular  doctrine  of  the 
Mitakshara  has  either  been  never  popularly  known  and  acted 
on,  or  that  it  has  long  fallen  into  disuse  and  oblivion,  and 
a  doctrine  of  Benares  law  which  is  never  attended  to  and 
followed,  can  scarcely,  under  the  Punjab  Laws  Act,  be  deem- 
ed the  lav/  of  the  residents  of  Lahore.  In  an  enquiry  made 
under  a  remand  order  in  another  case  from  the  Sialkot  District 
(P.  B.  No.  113  of  1886),  it  also  appeared  that  no  such  powers 
were  recognized    among  the   Brahmans  of  that  District. 

So  also  in  a  case  amongst  the  Khatris  of  Lahore  where 
the  question  was  as  to  the  personal  liability  of  certain  mem- 
bers of  the  family  on  a  debt  due  by  a  firm  admittedly  ancestral 
in  its  origin,  but  now  carried  on  in  the  name  of  only  some 
members  of  the  family,  Powell  J.  remarked  : — 

"  In  the  Panjab  the  true  Hindu  joint  family  is  almost  if 
not  quite  unknown  ;  no  families  really  exist  with  all  the  con- 
nections kept  up  that  the  law-books  contemplate.  The  sons 
go  away  by  mutual  understanding,  one  or  two  perhaps  carry 
on  the  father's  business  ;  others  start  new  trade  of  their  own, 
others  enter  service  j  yet  there  is  no  partition,  no  drawing  up 
of  deeds  of  any  kind ;  a  certain  number  of  ancestral  shops, 
houses  or  gardens  remain,  and  these  are  admittedly  joint, 
while  in  all  other  respects  the  family  is  disrupted.  Such 
cases  can  be  found  by  hundreds  in  this  province ;  it  is  the 
usual  procedure.  It  would  be  impossible  to  say  that  in  all 
such  cases  the  family  was  joint  still  and  that  every  one  was 
liable  for  that  business  which,  because  it  was  once  carried  on 
by  the  father,  and  now  is  kept  up  by  one  or  two  among  the 
sons,  is  an  ancestral  business.^^  It  was  held  that  in  Panjab 
the  true  and  perfect  joint  Hindu  family  of  the  Mitakshara 
rarely  exists,  and  that  disruptions  of  joint  families  frequently 
take  place  without  express  partitions.   (J). 

(j),     Rup  Chand  and  Ram  Das,    Dofcndanta- Appellants,    vrs.  Basauta  Mai 
and  Relu  Mai,  Plaintiffs-Respondents— P. R.  No.  102  of  18S9. 
See  also  in  this  connection  P.  R.  Xo.  20    of   1897,   and   I.  L.  R.  I,  All., 
p.  688,  (P.  C),  case  of  Jains,  and  I.  L.  R.  XVII,  Cal.,p.  518. 
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QUESTIONS  : 

I. — What  is  the  true  conception  of  law  according  to 
Hindus  as  distinguished  from  the  European  notion  ? 

II. — What  is  the  true  nature  of  the  duties  of  a  king 
according  to  Hindus  ? 

III. — What  does  the  term  '  Hindn'  denote? 

IV. — To  whom  does  Hindu  Law  apply  ? 

V. — What  would  be  the  effect  on  a  Hindu's  status  by  his 
change  of  religion  ? 

VI. — Would  there  be  any  difference  in  that   respect  if  his 
conversion  is  to  Christianity  rather  than  to  Mohammedanism. 
If  sOj  why  ? 
VII. — Is  Hindu  Law  a  local  or  a  personal  Law  ? 

VIII. — What  would  be  the  effect  on  a  Hindu's  status 
by  his  migrating  from  one  territory  to  another? 

IX. — ^What  test  would  you  apply  for  determining  the 
School  of  Law  by  which  a  Hindu  thus  migrating  is  to  be 
soverned  ? 

X. — What  would  be  the  effect  of  a  Hindu's  conversion 
from   one   sect  of  Hinduism  to  another  ? 

XI. — What  rule  of  law  would  apply  to  the  case  of  a 
person  who  is  neither  Hindu  nor  Mohammedan  ? 

XII. — What  is  the  view  of  Mr.  Mayne  as  to  the  basis 
of  Hindu  Law  ? 

XIII. — How  according  to  him  has  Brahmanism  affected 
the  usa,ges  current  in  India  before  the  arrival  of  the  Aryans  ? 

XIV. — W^hat  are  the  distinctive  features  of  Hindu  Law  ? 

XV. — Are  they  peculiar  to  Brahmanism? 

XVI.— Does  all  the  Sanskrit  law  apply  to  all  Hindus  ? 
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CHAPTER  It. 

The  Sources  op  Hindu  Law. 

The  roots  or  sources  of  law  according  to  Manu  are  four  in 
number  : — Revelatiouj  or  the  uttered  thoughts  of  inspired 
seers ;  the  institutes  of  revered  sages,  handed  down  by  word 
of  mouth  from  generation  to  generation ;  the  proved  and 
immemorial  "  usages "  of  tlie  people ;  and  that  which  satis- 
fies our  sense  of  equity,  and  is  aecej^table  to  reason.  (Maoiu 
Ch.  II,  6.) 

In  other  words— * 

1.     Revelation. 

2i     Commentaries* 

8.     Usages. 

4.     Judicial  decisions; 

Law    is    two-fold — Divine    and    Hunian 
origin   in  divine  will  and    is    interpreted    by 


m 
of    antiquity,     whose 
esteem.     Custom,   in 
instances,  in  obedience 


It    has    its 

IS  interpretea  by  eminent  sages 
writings  are  entitled  to  the  highest 
course  of  time,  superseded  in  many 
to  the   law    of   progress,    the    Written 


Divine  tvil), 
the  origin  of 
law. 


institutes  of  ancient  sages,  engraved  tliough  they  had  been  oil 
the  tablets  of  memory.  But  custom  to  have  had  the  force  of 
law  must  be  viewed  by  the  light  of  reason,  and  the  sense  of 
equity  must  guide  our  judgments. 

The  Revealed  Law  of  the    Hindus    is   contained   in    the    Revealed  law 
Vedas;  and    the     Human     Law,     in     the     Codes   of  Manu,  contained    in 
Yajnyavalkya,    Parasara    and   other  sages.     These  Codes,  or  *^»^^®^as. 
Institutes,  are  founded,  it  is  believed,  on  Revelation  and  derive 
their   authority   from  Divine  Law.     If,  therefore,    it  be  ever 
fotuid   that   the  Revealed  Law  is  ^t  variance   with    the    rules 
laid    down   in  human   "  Institutes "    the    latter  should  be  set 
aside  at  once  and  the   law   of   divine    origin  must  assert   its 
supremacy  [a). 


The  Vedas  (1)  are  in  theory,  the  primary  source  of 
Hindu  Law.  They  were  originally  handed  down  by  tradition  as 
appears   from   their  name   Sniti    or    audition.     The    Rishis 


Tke  VedaB. 


(a).  Tagore  Law  Lectures  for  1880  by  Raj  Kumar  Sarbadhikari, 
pages  137,  138. 

(1).  Veda  (from  the  Sanskrit  root  rid  to  know)  meahS  the  sum  of 
knowledge  ;  or  according  to  another  otymologj,  the  knowledge  which  con- 
taiuB  the  eridence  of  its  truth  within  itself,  tliafc  is  revelation. 
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^SanHitta. 


who  are  mentionecl  as  antliors  are  held  to  be  only  agents  in  for- 
mulating the  inspiration.  They  are  four  in  number,  viz.,  the 
Rik,  Sam,  Yajus  and  Atharvan. 

Each  of  the  four  Vedas  consists  of  two  parts — a  Sanhitta 
or  collection  of  Mantras  (2)  and  a  portion  called  Brahmana.  The 
Mantras  are  the  ultimate  source  of  all  the  sacred  knowledge 
of  the  Hindus,  and  are  regarded  as  the  holiest  of  all  holy 
things.  The  Mantras  are  to  be  found  in  the  Sanhittas  of  the 
Vedas. 

Brahmans.  The     Brahmans    are     theological     expositions     of     the 

Manti-as. 


Sutra  Works, 


Chturans. 


£mritis. 


Tlie  Vedas  do  not  contain  any  exposition  of  law  properly 
so  called.  The  Grihapati  or  head  of  the  family  was  given 
plenary  power  to  settle  all  disputes  in  the  family  according 
to  his  own  discretion.  It  is  only  the  principles  or  germs  as 
they  are  called  that  we  find  in  these  sacred  books.  Law 
properly  so  .called  was  formulated  in  the  Kalpa  Sutras 
which  were  part  of  the  Vedangas  or  treatises  supplementary 
to  the  Vedas.  The  Kalpa  Sutras  are  in  the  Sutra  or  aphor- 
istic style  wliich  helps  the  memory,  and  are  therefore  called 
Smritis.  The  idea  which  the  authors  tried  to  impress  upon 
their  pupils,  is  that  the  Ve.das  are  too  voluminous  ;  and  that 
the  Sutras  contain  in  a  condensed  form  whatever  is  in  the 
Veda«.  As  a  matter  of  fact  the  Sutra  works  contained 
many  things  that  are  not  dealt  with  xn  the  Vedas. 

The  authors  of  the  Sutra  works  became  the  founders  o£ 
distinct  schools  called  charanas. 

In  later  times  the  study  of  the  Vedas  was  superseded  by 
Smritis,  the  former  being  considered  too  voluminous  and  too 
liigh.  The  Smriti  is  the  recollection  handed  down  by  the 
Hishis  or  sages  of  antiquity  who  had  revelation  present  to  their 
memory.  The  Sruti  is  divine,  the  Smriti  of  human  origin. 
Where  the  two  conflict  the  latter  must  give  way. 

Though  the  Vedas  are  held  to  be  the  ultimate  source  of 
laWj  jet  for  practical  purposes  the  Dharam  Sutras  and 
Smritis  ought  to  be  regarded  as  the  basis  of  Hindu 
Jurisprudence.  The  authors  of  the  Smritis  are  human  beings. 
But  in  the  opinion  of  the  orthodox,  the  Rishis  knew  the  Vedas 

(2).  Tlio  word  Mantra  is  derived  from  the  root  man  to  tliiuk;  eo  that 
the  word  literary  nicane  '  tlioughts.'  These  were  the  inspired  '  thoughts  '  of 
primeval  saints  centred  upon  that  divine  light  which  illumines  the  darkest 
recesses  of  tho  hinnan  mind. 

iVidc  'l\  L.  Lectiu-es  for  1880  by  Sarbadhikari,  pages  139-40). 
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better  than  any  man,  in  these  degenewate  days,  can.  Any- 
how the  orthodox  look  upon  the  Smritis  as  authoritative  as 
the  Vedas.. 

The  most  important  of  the  Smritis  are  Manu,  Yagnya- 
valkya  and  Narada.     The  sage  Brihaspati  says  : 


Iluporiaut: 
Buiritis. 


''Manuholds  the  first  rank    among  legislators,  because  he   Manu.. 
has  expressed  in  his  Code  the  whole  sense  of  the  Vedas ;   that- 
no  Code  is  approved  which  conti-adicts  Manu/' 

There  is  a  mythical  account  giveii'  of  the  personality  of. 
the  author  of  the  Code.  It  is  said  that  there  have  been  no 
less  than  10  Manus.  The  sages  implore  Manu  to  inform: 
thein^  a£  the  sacred  laws,  and  he  after  relating  his  birth  from 
Brahma,  and  giving  an  account  of  the  creation,  of  the  world, 
states  that  he  received  the  Code  from  Brahma,  and'communi- 
eates  it  to  the-  sages,  and  requests  Bhrigu  to  repeat  the 
same.  The  rest  o£  the  work  is  then  admittedly  recited  not  by, 
Manu,  but  by  Bhrigu,  one  of  the  ten. 

Various  ages  have  heen  assigned  to  Manu.  But  the  fact  Hia  age, 
is  that  the  Code  has  undergone  so  many  redactions  that  it  is 
simply  impossible  to  determine  the  date  of  the  original  Manu. 
There  can  be  no  doubt  that  it  is  the  oldest  of  metrical 
Smritis,  Yagnyavalkya  seems  to  be  later,  and  Narada  still 
later.  (A> 


We  have  seen  how  Hindu  Law  is  based  on  immemorial 
usage,  and  how  it  has  been  modifying,  and  supplanting  the 
existing  custom.  We  have  now  to  see,  how  the  Bralimanical 
writers  have  been  modifying  the  very  law  itself  which  is 
declared;  to  be  of  divine  origin-.  The  Brahmins  professed  that 
their  law  is  derived  from  the  Vedas,  that  the  Vedas  are  in 
existence  from  the  beginning  of  time.  Such  being  the  theory 
it  might  seem  that  they  could  not  change  the  Law.  But 
practically  they  nK)dified  the  law  from  time  to  time.  It  is 
true,  they  never  assembled  together  to  pass  new  laws  or 
to  modify  old  ones.  But  what  they  did,  practically  amounted; 
to  the  same  thing.  When  a  Pandit  became  more  than 
ordinarily  famous  for  learning,  and   his  fame  attracted  large 


The  procesr 
by  which.' 
Hindu  LaA7 
has  been  mo- 
dified and 
developed  by 
the  early 
B  r  a  h  m  vn> 
le^slators, . 


(b).  The  account  of  the  Code  of  Manu- in  its  present  form  is  placed  by  Sir 
W.  Jones  a*  1280  B.  C,  by  Sclegel  at  about  1(X)0  B.  C;,  by  Mr.  Elphinstone 
at  about  900  B.  C.  and'  by  Professor  M.  Williams  at  about  the  5th  Cen- 
tury  B.  C,  while    Professor  M^ax    M'ullor   places  it  at   200  B.  C. 

The  work  of  Yagnyavalkya  is  placed  at  100  A.  D.  aud  that    of  Narad  at 
5th  or  6th  Century  A.  D,  (Mayne  on  Hindu  Law,  §§  21  to  23.> 
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numbers  of  pupils^  any  book  written  by  hinij  ant]  recommend' 
ed  for  use  to  his  pupils,  became  the  text-hook  on  the  subject. 
Jf  the  new  book  was  decidedly  a  better  one  than  those  in  use 
before  itj  it  superseded  the  old  ones.  It  is  in  this  way  that  the 
Mitakshara  superseded  the  works  of  Bhojadeva,  Bishwarup, 
&c.,  and  in  the  same  way  Dayabhaga  has  superseded  the  !Mitak- 
shara  in  Bengal.  When  the  art  of  printing  was  unknown  the 
Hindu  students  could  not  afford  to  copy  all  the  different  autho- 
rities on  a  subject.  The}"  therefore  confined  their  attention  to 
one  book  prescribed  by  their  Guru,  and  it  was  thus  that  this 
book  was  used  a;3  the  only  book  of  reference  and  study  in  the 
country  round  abo.ut.  The  disputed  questions  of  law  also  had 
to  be  decided  on  the  authority  of  that  book  alone,  (c) 
The  Commen-  rpj^g  ^^^^  important  of  all  the  Commentaries  is  that  by 

^rIea.  Vijnyaneskvara   known   as  the   Mitakshara.     Its   authority    is 

supreme  in  the  city  and  Province  of  Benares,  and  it  stands  at 
the  head  of  the  works  entitled  to  authority  in  Siiwlh  ami  West 
of  India.  In  Bengal  alone  it  is  to  a  certain  extent  superseded  by 
the  writings  of  Jimuta  Yahana  and  his  followers  while  in 
Gujrat  the  Mayukh  is  accepted  in  preference  to  it  in  the  very 
few  points  on  which  they  differ.  His  age  has  been  fixed  by 
recent  research  to  be  the  latter  part  of  the  11th  Centriry.    {d) 

The  following  will  show  the  different  schools  of  Law 
as  siK)k.en  of  by  some  writers  and  the  authoiities  recognised 
therein. 

(1.     Mitakshara. 

1.  Benares  School  ...  ...^g.     Dattak  Mimansa. 

2.  Dravira  School.      (Set  up  in  the  13th  C  1.     Mitakshara. 

Century  by  De^-anda  Bhatta).  ]  2.     Snij-iti       Chandrika         by 

(SouMiern  India  School).  (  Dedanda  Bhattta- 

3.  Mitliala  School.   (Set  up  by  Chp.ndesh-  r  1.     Mitakshara. 

wara,    1314  A.  C.    aud    V/achaspati  ;  2.  Chintaraaiiiby  TachaBpati» 

Misra  15th  Centnry).    (Tirhcot  and  )  3.  Vivad  Ratnakar  by  Chan- 
North  Behar  School).                            C  deshar  Bhatta. 

f  1.  Dayabhaga. 

1  2.  I>ayatatwa. 

,  ,  ,,,_.,        3.  Bavakram  Sanerah. 

4.  Bencral  School.     (Founded  by  Jimut-    ,  ^  Commentavv     on      Daja^ 

vahana    and    Raghunandan  in  the    ^  ^^^^^^  ^^  S-rikrishna. 

15th  Century).  ,  5  Dattak        OhantiiTlia       by 

I  Raghnniaii  commonly  ne- 

1.     Mitakshara,  I  p-ihed  to  Dovanda  Bhatta, 

(1.  Mititkshara. 

B      Mahraehti-a  School.  (Founded  by  Nila-  |  2.  Vaynvahnrr>  Mayiikha. 

'  ''        kautha  in  the  ITlh  Century  A.  O.)       -{  3.  Nirnaya  Sindliu. 

(Western  India  School)  |  4.  Dattak  Miraansa  of  Kapda 

(^  Paudita. 

6.    Guirnt  School   including  Ahmednagar.  (  I.  Mayukha. 

(e)  (.2.  Mitakshara. 


(c.)  J.  N.  Bhattacharya's    Hindu  Law,  p.  3. 

\d.)  Mnyne  on  Hindn  Law,  §  2(i. 

ie.)  J.  2s.  Bhattacharya'a  liiudu  I^aw,  p.  49. 
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But  roally  there  Rre  only  two  schools  marked  by  a  vital 
difference  of  opinion,  viz,  the  Mitakshara  and  the  Dayabhaga. 
The   principal  points    of  difference  between  the  two  are  : 

1 .  The  Benojal  school  regulates  succession  on  the  princi- 
ple of  religious  efficacy  (and  not  propinquity)  and  consequently 
it  rejects  the  preference  of  agnates  to  cognates. 

2.  It  denies  the  doctrine  that  property  is  by  birth,  and 
treats  the  father  as  the  absolute  owner  who  can  dispose  of 
the  property  at  his  pleasure  ;  and  the  son  cannot  enforce 
partition  as  long  as  the  father  is  alive. 

3.  It  considers  the  brothers,  or  other  collateral  mem- 
bers of  the  undivided  family,  as  holding  their  shares  in  quasi- 
severally,  which  can  be  disposed  of  by  them  at  their  pleasure 
while  still  undivided. 

4.  It  recognizes  the  widow^s  right  in  an  undivided  family 
to  succeed  to  her  husband^s  share,  if  he  dies  without  issue,  and 
to  enforce  a  partition  on  her  own  account,    (fj 

Questions. 

I. — "What  are  the  sources  of  Hindu  Law  and  into  how 
many  classes  it  is  divided  ? 

II. — What  are  the  Yedas,  the  Smritis  and  the  Sutra 
Works  ? 

III. — What  are  the  important  Smritis  ? 

IV. — What  do  you  know  about  Manu,  his  age  and  his 
authority  as  a  law  giver  ? 

V. — Describe  the  process,  if  any,  by  which  Hindu  Law 
has  been  modiiied  and  developed  by  the  early  Hindu  Legis^ 
lators. 

VL — What  are  the  most  important  Sanskrit  Com- 
mentaries on  Hindu  Law  ? 

VII. — What  are  the  different  schools  of  Hindu  Law  in 
India  and  the  important  authorities  recognized    therein  ? 

VIII. — State  the  vital  points  of  difference  between  the 
Benares  and  the  Bengal  schools  of  Hindu  Law. 


(f)  Mayne  on  Hindu  Law,  |  36. 
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CHAPTER  IV, 
Family  Relations. 
Marriage  and  Sons/iip, 


Origin  of  tbe  r^]y.Q.  nictitation  of  marriage  is  unknown  in  the  primitive- 

marriage,  condition  of  law.  But  it  is  erroneous  to  suppose  that  un- 
qualified promiscuity  could  ever  prevail.  The  natural  craving 
for  sexual  enjoyment  would  lead  the  savag-e  to  keep  within 
his  power  some  member  of  the  opposite  sex.  If  the  savage 
is  capable  of  pi'ocuring  food  enough  for  himself  and  his  con- 
sort, then  such  appropriation  is  easily  accomplished.  If  any 
other  member  of  the  Society  attempts  to  disturb  the  posses- 
sion of  the  first  appropriator,  then  the  latter  would  have- 
the  support  of  the  society  collectively.  In  this  way  the  iastit'u° 
tion  of  marriage  first  originated. 

The  first  appropriation  has  its  origin  apparently  in  force  of 
enticeiToeut  or  purchase.  But  forcible  seizure  will  lead  to 
breach  of  the  peace  and  cannot  be  countenanced  by  the  people 
eveu  in  the  most  backward  state  of  society.  Forcible  seizure 
or  fraudulent  enticement  is  possible  only  for  the  more  powerful 
and  crafty  members.  The  less  powerful  and  crafty  cannot 
effect  the  necessary  appropriation  except  by  purchase ;  and- 
when  once  purchase  is  recognized  as  a  title  giving  rise  to 
appi'opi'iation,    society  can  no  longer  tolerate  forcible    seizure. 

As  people  get  reformed  and  refined  in  their  manners 
they  disdain  the  idea  of  selling  their  daughters  for  money 
and  a  free-gift  of  the  girl  is  the  custom  adopted  by  the  well- 
to-do  and  respectable  classes,  which  again  i&  followed  by  the 
lower  classes.  Whenever  a  girl  is  given  as  a  free-gift,  it  is- 
but  natural  that  the  parents  sliould  also  insist  upon  the  donee 
to  treat  the  girl  with  respect  and  to  be   faithful  to  her. 

Ceremonies.  When  the  gift   is  made   privately  it    is  possible  for  the 

donee  to  ignore  the  fact  or  disavow  the  original  conditions^ 
This  may  give  rise  to  quarrels  and  the  legislators  theref ore- 
insist  upon  the  performance  of  ceremonies  as  an  essential 
condition  in  order  to  give  publicity  to  the  occasion.  It  then 
becomes  an  occasion  of  festivity.  Where  ceremonies  are 
duly  observed,  in  celebrating  a  man-iage  union,  then^  it  be- 
comes far  stronger  than  where  it  is  affected  privately  by 
force,  fraud  or  purchase.  The  ceremonies  create  a  deep  and 
lasting  impression  on  the   minds  of  the   parties  and  of  their 
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Heigrhbouvs.  They  all  naturally  come  to  suppose  that 
the  relation,  thus  solemnly  created  cannot  be  severed  and 
inviolable  (a) 

Among  the  Non-Aryan  races  of  India,  both  the  former  polyandry, 
land  present  existence  of  polyandry  is  beyond  dispute.  It  is 
peculiarly  common  among  the  Hill  tribes  who  are  probaMy 
aboriginal.  The  Nairs,  the  Todas,  the  Tehurs,  the  Kadans  of 
Madura  are  instances  of  these.  It  is  difficult  to  believe 
that  polyandry  in  its  lowest  form  as  authorizing  the  union  of 
women  with  a  plurality  of  husbands  could  ever  have  been 
common  among  the  ancient  Hindus.  Such  a  system 
would  necessarily  produce  a  system  of  kinship  through 
females,  such  as  actually  exists  amongst  the  polyandrous 
tribes  of  the  West  Coast  of  India.  The  striking  feature 
among  the  Aryan  Hindus  is  the  strictness  with  which  kinship 
is  traced  through  male.  There  are  a  few  solitary  instances  quoted, 
but  they  serve  merely  as  exceptions  to  the  rule.  The  instance  of 
Draupadi  is  the  only  definite  one  quoted  in  Hindu  books — and 
that  also  is  not  approvingly  cited.  There  was  sometimes  a 
special  indulgence  allowed  to  Rishis,  who  had  passed  out  of  the 
order  of  married  men,  and  whose  greatness  of  spiritual  merit 
made  it  impossible  for  them  to  commit  sin.   [b) 

India  is  regarded  as  an  epitome  of  the  whole  world  different 
in  respect  of  its  climate,  flora  and  fauna ;  and  it  is  equally  forms  of  Mar- 
so  in  ethnology.  In  the  different  parts  of  India  are  to  be  rmge. 
found  all  the  different  stages  of  social  progress,  from  that 
of  the  highly  cultured  Brahmin  to  the  savage  inhabitants 
of  Assam,  Serjuga  and  the  Garo  Hills.  Indian  life  thus 
presents  almost  every  possible  form  of  conjugal  relation, 
from  the  grossest  polyandry  verging  on  promiscuity  to 
the  most  rational  form  of  monogamy.  Such  being  the  case, 
Hindu  lawyers  recognize  no  less  than  eight  different  forms  of 
marriage,  different  from  one  another  in  no  slight  degree. 
Most  of  these  forms  are  strongly  condemned  by  the  sages. 
But  the  legislator,  who  has  to  make  laws  for  different  societies 
cannot  but  take  into  account  the  different  customs  that  prevail 
therein.  He  must  prescribe  rules  for  the  guidance  of  society 
and  he  cannot  make  sudden  or  violent  innovations.  The  ut- 
most that  he  can  do  is  to  disapprove  of  those  practices  which 
he  would  abolish  altogether  if  he  could  do  so  by  legislation,  (c) 

fc).    .T.  N.  Bhattacharya's  H.  L.,  pp.  78,  79. 

(b).     Mayne  on  H.  L.,  paras.  60,  61. 

(c).    J.  N.  Bhatfcacharya'a  H.  L.,  pp.  70,  80. 
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'fhere  are  eight  £ornis  of  marriage  recoo-nized  in  Sbastars^ 


Different 
forms  of  mar- 
riage, 


Asara  form 


Origin 
dowry. 


The   approved  forms. 

1.  Tlie  Brahma. 

2.  Daiva. 

3.  Avsha. 

4.  Prajapatya. 


The  disapproved  forms.- 

5,  Asura. 

6,  Gandharva. 

7.  Eakshasha. 

8.  Paishacha. 


npoti  different  views  of  the 
to  different  stages  of  society 
inverse  ratio  to  the  order 
The   last   three   point   to  a 


These  forms  are  founded 
marriage  relation,  they  belong 
and  their  antiquity  is  in  the 
in    which  they  are    mentioned, 

time  when  tlie  rights  of  parents  over  their  daughters  were 
unknown  ordisre<zarded,  and  when  men  procured  for  themselves 
women  (they  can  hardly  yet  be  called  wives)  by  force,  fraud 
or  enticement.  The  connection  between  the  Rakshasa  and  the 
Gandharva  forms  is  evidenced  by  the  fact  that  both  were 
considered  lav>'fulfor  the  warrior  tribe.  The  latter  is  an  advance 
beyond  the  former  in  this  respect  that  it  assumes  a  state  of 
society  in  which  friendly  intercourse  between  man  and 
woman  was  possible  and  in  v»hich  the  wishes  of  the  woman 
were  consulted. 

The  Asura  form,  or  marriage  by  purchase  which  Sanscrit 
writers  so  much  condemn  was  the  next  in  order  of  antiquity. 
When  it  became  impossible  or  inconvenient  to  obtain  wives 
by  robbery  or  stealth,  and  when  it  was  still  necessary  to  obtain 
them  from  another  tribe,  the  only  other  mode  would  be  to 
obtain  them  by  purchase. 

The  Arsha  form  which  is  one  of  the  approved  forms 
appears  to  be  simply  the  survival  from  the  Asura,  the  sub- 
stantial price  paid  for  the  girl  having  dwindled  down  to  a 
o  f  gift  of  slights  or  nominal  value.  Another  mode  of  preserving 
the  symbol  of  sale  while  rejecting  the  reality  appears  to  have 
been  the  receipt  of  a  gift  of  real  value,  such  a  chariot  and  a 
hundred  cows,  which  was  immediately  returned  to  the  giver.^ 
This  was  to  fulfil  the  law,  as  it  was  called,  that  is,  to  go 
through  the  ancient  formalities  of  sale.  The  ultimate  com- 
promise, however,  appears  to  have  been  that  the  present 
given  by  the  suitor  was  received  by  the  parents  for  the 
benefit  of  the  bride  and  became  her  dowry. 

The  essential  difference  between  the  three  remaining  forms 
Brahma,  Daiva,  Prajapatya  and  those  just  described  is 
this,  that  while  on  the  one  hand  the  girl  is  voluntarily  handed 
over  by  her  parents,  they  on  the  other  hand  receive  no  eqai- 
Talcnt.  All  but  two  the  Brahma  and  Asura  are  now  obsolete. 
The  former  among  the  higher  classes  and  the  latter  among 
the  Sudras. 
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The  presumption  will   be  against   the  assertion  ttat   a  Proiumptioa 
marriage  is  in  a  disapproved  form,  and  that  it  must  be  proved  "  *°  form. 
hy  those  who  rely  on  it  for  any  purpose,  {d} 

A  female  is  not  regarded  in  Hindu  Law  as  an  active  Guardianship 
party  in  marriage.  The  bride  is  received  in  the  more  approved  *"  n^amaga. 
forms  of  marriage  as  the  subject  of  gift  by  her  father  or  other 
guardian.  The  Shastras  authorize  Swayamvar  or  selection  of 
husband,  by  the  bride  herself,  if  she  has  none  to  give  her  iu 
marriage.  Sometimes  the  kings  accorded  the  privilege  to 
their  favorite  daughters.  But  these  are  exceptional  cases.  In 
actual  practice,  girls  are  givea  in  marriage  by  their  guardians 
before  puberty  and  Swayamvara  may  be  said  to  be  obsolete,  {e) 

As  the  marriage  of  girls  takes  place  while   they  are  yet  Who  can  gira 
infants  the   father  or   other  guardian  has  to  select    the  bride-  '^  oiarnag*. 
groom  and  also  to  preside  at  the  ceremony.  The  order  in  which 
the  right  to  guardianship  rests  is  given  somewhat  differently 
by  different  sages."     Yajnyavakya  says  : — 

"The  father,  paternal  grandfather,  brother,  kinsman 
sakulya,  and  mother  being  of  sound  mind,  are  the  persons  to 
give  away  a  damsel.  "     Yagnyavalkya  I,  64. 

This  order  is  accepted  in  the  Mitakshara  and  is  the  law 
all  over  India  except  Bengal.  It  has  been  held  in  the  case  of 
Maharanee  Ram  Bansi  Koonwaree  versus  Maharanee  Soobh 
Koonwaree  (VII  W.  R.,  321)  that  the  word  'mother'  in  the 
texts  does  not  include  step-mother.  It  was  held  in  that  case  that, 
whereas  in  the  instance  of  sakulya&  the  order  of  guardianship 
is  not  definitely  laid  down,  the  Court  has  the  discretion  to  select 
a  proper  person  as  guardian,  and  in  the  exercise  of  this  discretion 
the  Court  held  that  the  paternal  grandmother  of  a  girl  was 
preferable  to  her  step-mother  as  her  guardian  in  marriage. 
According  to  Raghunandana  the  leading  authority  of  the 
Bengal  School  they  are  respectively  "the  father,  paternal 
grandfather,  brother,  kinsmen,  maternal  grandfather,  maternal 
uncle,  and  mother  if  of  sound  mind.''''  According  to  Narad 
and  others  the  following  persons  successively  select  a  husband 
for  a  girl.  "  The  father,  the  brother,  the  paternal  grandfather, 
maternal  uncle,  kinsmen  or  relations  as  far  as  the  10th  degree 
of  affinity  in  order  of  proximity,  the  mother,  and  lastly,  the 
remotest  relations.  If  none  of  the  persons  above  enumerated 
select  a  husband  for  her  before  maturity,  the  girl  may  choose 
one  for  herself. "  (f) 


(d)— Mayne  on  H.  L.  §§.  76  to  SO. 
(«) — Bhattftcharya's  H.  L.,  p.  116. 
(/) — Do.     do,     and  TrtTelyan  on  Minor*,  p.  340. 
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lu  a  dividtd  family  the  right  of  Belecting   a   husland  ig 
-with  the  mother  preferably  to  that  of  any  other  of   the   kins- 
men.    The  father's  consent,  however^,  is  indispensable  (Khuahal 
Chand  v.  Bai  Mani,  11  Bom.,  247). 
IWidity    of  The  want  of  a  guardian's   consent   (though   doubtless  it 

ni  :ir  r  i  a  g  e  ought  to  be  obtained)  would  not  invalidate  a  marriage  otherwise 
sent  of*  '^°^'  ^^S^^^y  contracted  and  performed  with  all  the  necessary  cere- 
dian,  monies,  and  a  father  could  not  set  aside  the  manage  of  a  girl 

performed  by  the  mother,  without  the  father's  knowledge  or 
consent,  provided  it   was  performed  in    the   interests  of  the 
minor  and  without  fraud  or  force,  [ff) 
y    .  .,         ,  From  the  texts  which  make  it  incumbent  on  the f atlier  to 

fuardianghipu  s'^^^  ^^^  daughter  in  marrage  before  maturity,  and    from   the 
law  as  to  Swayamvara  it  follows: — 

1. — That  the  power  which  the  father  possesses  is  more 

of  the  nature  of  a  duty  than  a  right. 
2. — That  the  father  may  forfeit  the  right  by  failing 
to  discharge  the  duty  in  accordance  with  law. 
While  the  daughter  is  yet  a  minor  she  must  submit  to 
the  will  of  the   father   or   other   guardian.     But   neither   the 
father  nor  any  other  guardian,  can  have  the  right   to   dispose 
of  her  in  a  manner  not  warranted  by  law.  {^) 
"WTio  may  be  "  The  selection  of  a  person  to  be  married/'  says  Mayno 

taken    i  n  *'  is  governed  by  two  rules  : 
marriaga.  First. — That  they  must  be  chosen  outside  the  family ; 

Secondly. — That     they     must     be     chosen    inside    the 
caste."  {i) 
anradmarri.  Originally   marriages   between  men    of    one    class  and 

ago.  women  of  a  lower,  even  of  a  Sudra  class,  were  recognised,  (jj 

is) — Madhoo  Soodan  Mookerji  v.  Jadab  Chander  Bannerjoe,  III  W.  R 
194.  Bindraban  Chandra  Karmokar  v.  Chandra  Karmokar,  I 
L.  R^  XII,  Cal.  p.igo  140.  Venkatcharyulu  v,  Rangacharjula 
I.  L.  R.,  XIV,  Mad.,  31(5. 

(h)—l.  L.  R.,  XIV,  Mad,,  p.  322,  and  J.  N.  Bhattacharya'a  H.  L., 
p.  121. 

(i)— Mayne  on  H.  L.,  §  82. 

(J)—       Do.         §  84,  Mann  at  Chap,  TIT,  v.  12,  13,  16,  says : 

*  For  the  first  marriage  of  twice-born  men  wives  of  oqnal  casto  are 
recommended ;  but  for  those  who  throufch  desire  proceed  to 
marry  again  the  following  fomales  according  to  the  direct  order 
of  castes  are  most  approved.  A  Sudra  woman  to  be  the  wife 
of  a  Sudra,  a  Sudra  and  Vaisya  that  of  a  Vaisya,  those  two  and 
a  Ksliatriya  to  be  the  wives  of  a  Kehatriya,  those  throe  and  one 
of  his  own  caste  the  wives  of  a  Brahmin.  The  marriage  of 
a  Rudra  woman  with  a  twice-born  is  deprecated  and  entails 
tha  oonseqiueace  of  degrading  thsm  to  th«  st«ta  of  Sudras.' 
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There  ia  no  express  prohibition  in  the  Shastras  as  to  inter- 
marriages between  persons  of  different  classes,  but  they  are 
now  obsolete,  probably  from  the  same  process  of  ideas  which 
has  split  up  the  whole  Hindu  community  into  countless 
classes  which  neither  eat  nor  drink  with  each  other,  (/f) 
Ma7iu  says  :— 
^ "  For  the  nuptial  and  holy   union  of  a   twice-born   man    Prohibit*.! 

she  is  eligible  : —  degrees  of  ra- 

1.  Who  is  not  the  daughter  of  one  who  is  of  the   same  I^^rrif  1^  ^* 
gotra  {I)  with  the  bridegroom's  father  or   maternal  grand-  °^^'"'^*^®* 
father. 

2.  "Who  is  not  a  Sapinda  (m)  of  the  bridegroom'* 
father  or  maternal  gi-andfather/'  Manu  III,  5. 

The  whole  of  it  applies  to  the  twice-born.  The  first 
part  does  not  apply  to  Sudras.  It  is  a  general  rule  applicable^ 
to  all  castes  that  the  Sapinda  relationship  ceases  afte.r  the  fifth 
and  seventh  degree  from  the  mother  and  father  respectively. 

Marriage  is  enjoined  as  a  duty    in  the    Hindu    Sbastras.    Marria^* 
It  is  not  a  mere  civil  contract   but   a  sartffskar  or  sacrament  enjoined  as-  » 
necessary  for  complete    regeneration,    except  in  the  case  of  a  ^^^J- 
male  marrying  a  second  time.  (;;) 

A  Hindu  marriage  is  the  performance  of  a  religious  duty    Who    are 
not  a  contract,  therefore  the  consenting  mind  is  not  necessary  competoij*  to 
and  its  absence  whether    from    infancy  or    incapacity   is    im-  ^'^'^'y* 
material.     Idiots  and   lunatics,  though   disqualified  for  civil 
purposes,  are  competent  to  marry. 

The    rules    which   enjoin    marriage   are    evidently    not    Eunuchs  an* 
applicable  to  eunuchs,  the  masculine  gender   being   used  defi-  impotent  pw- 
nitely.     Such   persons    cannot  go    through  the    ceremony  of  '°'*'* 
marriage  ;  though  if  a  girl  is  actually  given  the  gift  may  not 
be   held    void.     Such    persons     are    not    entitled   to   enforce 
restitution  of  conjugal  rights.     (Bai  Prem  Bhukar,  v.  Bhikhu 
Kalianji,  5  B.  H.  R.  209). 

Excepting  the  disqualifications    arising^  from   difference    Disqnalifioa-- 
of  caste,  identity  of  gotra,  and    relationship   within  the   pro-  tion8ini»*rri>- 
hibited  degrees,    no    other  disqualification  will^  it  seems,  be  *^** 
held  by  a  Court  of  Justice   to    be    sufficient    to    invalidate    a 
marriage   already  completed  and  otherwise  valid.      Marriage* 

(t).— 13  M.  I.  A.,  pv  141.     Mayne  on  H.  L.,  §.  85. 

{l). — Tho  word  <7ofra,  originally  meaning  an  encloanre  for  kine,  har 
by  degrees  come  to  mean  a  family,  or  clan,  or  those  descended  from  tho 
■ama  primitive  stock.     (T.  L.  L.  on  H.  L  for  1878,  p.  58). 

(m), — Connected  by  particles  of  blood  or  agnate. 

(n).— J  N.  Bhattacharya's  H.  L.,  p.  80. 
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of  idiot  and  other  naturally  diequalifled  personi  though 
legal  are  exceedingly  improper.  They  must  obviously 
be  of  rare  occurrence  and  the  rule  which  declares  them 
valid  and  legal  can  be  justified  only  on  the  ground,  that  the 
opposite  rule  would  be  hard  against  the  unfortunate  offspring, 
and  would  deprive  the  unhappy  wife  of  her  legitimate 
conjugal  status  without  giving  her  any  compensating  advan- 
tages, (o) 
Second  mar-  The  second  marriage  of  women  was  formerly  allowed  by 

riage  of  wo-  early  writers    and  there   are   passages   in  the   Vedas   to  this 
'°*°*  effect.    It  was  at  one  time  doubted  whether  the  re-marriage  of 

widows  was  sanctioned  by  Manu,  and  it  was  held  that  his 
authority  was  on  the  other  way.  The  only  exception  which  he 
appears  to  allow  is  in  the  case  of  a  girl  whose  husband  has 
died  before  consummation,  who  may  be  married  again  to  the 
brother  of  the  deceased  bridegroom.  But  it  has  now  been 
shown  that  this  was  the  result  of  interpolation.  Narad  who 
had  an  earlier  text  of  Manu  before  him  lays  down  that  "  there 
are  five  cases  in  which  a  woman  may  take  another  husband, 
her  first  husband  having  perished,  or  died  naturally,  or  gone 
abroad,  or  if  he  be  impotent  or  have  lust  his  caste,  {p) 

Re-marriage  of  Hindu  widow  is  now  sanctioned   by   Act 
XV  of  1856.     A  Hindu   widow   on   re-marriage  forfeits   the 
estate  inherited  from  her  former  husband,  iq) 
fSaptpadi.  When  once  a  marriage  is  complete,  that  is,  when  the  essen- 

tial part  of  the  ceremony,  the  taking  of  the  last  of  the  seven 
steps  is  over  it  becomes  irrevocable,  though  such  a  result 
will  not  follow  from  a  mere  betrothal  which  is  alwa3'-9  re- 
vocable. It  is  now  settled  by  decision  that  a  contract  to 
marry  will  not  be  specifically  enforced,  and  that  the  only 
remedy  is  by  an  action  for  damages  when  all  expenses  result- 
ing from  the  abortive  contract  may  be  recovered,  (r) 
C  o  Ti  j  n  g  a  1  The  legal  consequences  which   flow   from    marriage  can- 

.-iiu'rni.io^  V"  ^^^  ^®  avoided  or  modified  by  contract.     The  High  Court  of 
cwntiucc.         Bengal  in  a   case   where   the   parties   had    agreed    that  the 
marriage  relatiDU   shall  be  void  on   the   husband   ceasing   to 
live  in  the  wife's  paternal  village,  laid  down  :— 

(o) Dabee    Cham    Mitter    v.    Badha    Charn    Mitra,    2    Mor.,    99. 

}^Qfg  . According  to   Manu  a   man  who   marries   before   2-4   years   or 

before  the  completion  of  his  echolastic  period  incurs  a  sin  (Manu  IX.,  94). 
But  this  scholastic  period  is  only  now  a  form  gone  through  after  investi-. 
ture— J.  N.  Bhattacharya's  H.  L.,  pp.  82  and  83. 

(p) — See  Mayne  on  H.  L..  §  88. 

>q\ Section   2.   Act  XV  of  18.56.  As  to  the  effect  of  the  Act  where  a 

Bccond  marriage  is  permitted  by  custom  in  her  caste.  See  notes  under 
Sec  32  Rattigan's  Digest  of  Customary  Law  and  I.  L.  R.,  XIA.  830— 
Compare  however,    I.  L.  R.,  XIII.C.  689. 

(r;— See  Majne  oh  H.  L.,  §  90. 
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**  It  is  contrary  to  the  policy  of  the  Law  to  allow  perioni 
by  a  contract  between  themselves  to  avoid  a  marriage  on  the 
happening  of  any  event  they  think  fit  to  fix  upon/'  [s) 

Parties  may  desert  each  other  under  certain  circumstances,    Rights  of 
but  the  relationship   is    never  dissolved.     It  lasts   even  after  ^°"i>*od  and 
death.     The  Pindas  offered  to  them  by  their  sons,  grandsons,  ^thor'g"  *peri 
&c.,  are  supposed  to  be  eaten   together   by   the  parents.     The  son. 
conversion  of  a  Hindu  wife  or   husband    does   not   ijaso  facto 
dissolve  a  previous  marriage,  nor  will  mere  repudiation  have 
that  effect.   (0 

Divorce  among  Hindus  is  not  allowed  by  the  Hindu  Law,  Diroreti 
though  divorce  with  the  consent  of  the  husband,  and  the 
re-marriage  of  a  divorced  wife  are  in  some  cases,  in  inferior 
classes  only,  permitted  by  custom.  The  husband  in  such 
cases  generally  grants  to  the  wife  a  chhor  chitkee  or  letter  of 
release.  Though  divorce  is  not  permitted  the  parties  are  not 
always  compellable  to  live  together;  and  either  spouse  is 
permitted  to  resist  the  claim  of  the  other  for  restitution  of 
conjugal  rights.  This  separation  between  husband  and  wife, 
commonly  known  as  desertion,  is  not  a  divorce,  as  it  has  not 
the  effect  of  dissolving  the  marriage  tie  completely  so  long  at 
both  the  parties  are  Hindus :  and  this  also  differs  from  super- 
session of  a  wife,  for  a  wife,  superseded  by  another,  does  not 
lose  her  claim  for  restitution  of  conjugal  rights,  nor  indeed 
any  of  her  rights  as  wife.  A  wife  may  be  iupeneded  for  no 
cause  shown,  but  she  can  be  deserted  for  conjugal  infidelity, 
or  if  she  is  disobedient,  or  self-willed,  or  commits  a  sin, 
involving  degradation,  or  changes  her  religion,  or  if  she  is 
related  within  the  prohibited  degrees,  or  if  she  belongs  to  the 
same  Gotra;  and  the  only  grounds  which  justify  the  desertion 
of  the  husband  are  his  degradation  and  loss  of  caste,  cruelty  of 
the  husband,  and  his  labouring  under  loathsome  and  contagious 
disease,  and  change  of  religion,  {u) 

It  is  upon  the  principle  of  marriage  being  a  sacrament  ConentBrna. 
and  indissoluble  that  the  Hindu  Law  prescribes  that  when  tion  how  far 
it  is  once  completed  by  the  performance  of  certain  ceremonies,  "eosssary  to 
it  becomes  irrevocable  although  consummation  may  not  have  mar^if  «*  ^  * 
taken  place.     In  Pan  jab  the  "Abstract  Principle  of   Law"      "^*2  • 

(«)  Sita  Bam  vr«.  Ahiri  Harini,  20  W.  R.,  49,  Manu  IX,  46. 

(t)  See  The  Govt,  of  Bombay  v.  Granga,  I,  L.  R.,  IV  Bora.,  330,  and 
»n  r«  Millard  and  another,  I.  L.  R.,  X  Mad.  11,  Administrator  General  v. 
Anaud  Chari,  IX,  Mad.,  466. 

(u)  Xuaaimmiah  and  JBamarao's  Principles  of  H.  L„  p.  27, 
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which  wa«  in  force  before  Act  IV  of  1873  contained  a  clauue  to 
the  effect :  "  that  if  the  marriai^e  shall  have  been  solemnized 
duritif^  the  infancy  of  the  parties  and  shall  not  have  been 
actually  consummated,  and  if  in  such  case  either  of  the 
parties  on  coming  of  age  may  refuse  to  acknowledge  the 
marriage  or  may  contract  another  marriage,  then  an  action 
for  damages  will  lie  against  both  the  child  who  violates  the 
contract,  and  the  parent  who  made  it,  "  and  so  long  as  the 
book  was  recognized  in  the  province  the  principle  therein 
adverted  to  was  acted  upon  by  the  Courts.  Thus  in  Jivan 
versus  Sondhi,  P.  R.,  1870,  Civil  Ruling  No.  8,  where  the 
marriage  had  taken  place  when  the  girl  was  7  years  old, 
and  there  was  no  reliable  evidence  of  consummation,  the 
Chief  Court  refused  to  decree  custody  of  the  girl  to  the 
husband  and  ruled  that  he  was  only  wititled  to  damages. 
So  also  in  an  earlier  case  it  was  held  that  a  marriage,  until  it  i» 
consummated,  is  voidable  and  incomplete,  and  that  neither 
the  wo'iJan  nor  the  person  whom  she  subsequently  marries, 
is  punishable  for  bigamy  or  for  abetment  of  the  same.  (P.  R. 
48  of  1867,  Cr.)  But  since  the  introduction  of  Act  IV  of  1872 
the  work  entitled  "  Abstract  Principle  of  Law  ''  has  ceased 
to  be  recognized  as  possessing  any  legal  authority  and  it  has 
accordingly  been  lately  ruled  that  consummation  is  no  longer 
necessary  to  make  a  marriage  legally  complete.  (Biswas 
versus  Lawan,  P.  R.  9  of  1874^,  Cr.  Ruling).  This  point  was; 
recently  discussed  in  the  now  well-known  case  of  Rukmabai  of 
Bombay.  (I.  L.  R.  X,  Bombay,  30L)  The  facts  were: 
Plaintiff,  Dadaji  Bhikaji,  a  Hindu  aged  19,  was  married 
by  one  of  the  approved  forms  of  marriage  to  Rukmabai  then 
of  the  age  of  1 1  years,  with  the  consent  of  her  guardians. 
After  the  marriage,  the  girl  lived  at  the  house  of  her  step- 
father where  plaintiff  visited  her  from  time  to  time.  The 
marriage  was  not  consummated.  Eleven  years  after  the  marriage- 
viz.,  in  1884<,  the  husband  called  upon  the  wife  to  go  to  his 
house  and  live  with  him,  ar«l  she  refused.  He  thereupon 
brought  a  suit  praying  for  restitution  of  conjugal  rights  and 
that  the  defendant  might  be  ordei*ed  to  take  up  her  resi- 
dence with  him.  After  an  elaborate  discussion  of  the  authori- 
ties the  Court  decreed  restitution  of  conjugal  rights. 

Conso«|nenec9  fhe  custom  of  the  country  generally  is  that  minor  girls 

"^*oiiof°Uio  ^^^®   ^^^^'^    ^^^®''*   parents,  but,    as    soon    as    they    reach  their 
p  a  r  t  i  e  8    to  maturity,  the  husband  is  entitled  to  the  custody  of  his   wife, 


(    as    ) 

End  the  Civil  Courts  will  support  his  right  \>y  a  "  decree  for 
restitution  of  conjugal  rights  ''  and  enforce  the  decree  by  im- 
prisonnient  of  the  defendant  under  Section  260  of  the  Civil 
Procedure,  {v) 

But  a  party  who  has  renounced  Hinduism  is  not  entitled  Act  XII  of 
to  enforce  such  a  claim  against  a  husband  or  wife  who  ^^66. 
remains  a  Hindu;  and  Act  XXI  of  1860  does  not  seem 
to  affect  such  a  question.  Act  XXI  of  1866  enacts  that  if, 
after  one  party  becomes  a  Christian,  the  other  refuses  to 
cohabit  with  the  convert,  on  the  ground  of  change  of  religion, 
the  aiarriage  is?^ueclared   dissolved. 

A  suit  for  restitution  of   conjugal  rights  could   only  be  Defenco      to 
effectually   met   by   establishing  a   plea  of  some  matrimonial  restitution °of 
oifence  on  the  part  of  the  plaintiff  such  as   would    entitle   the  conjugal 
defendant  to  a  separation.  Legal  cruelty  on  the  part  of  the  plain-  rights, 
tiff  may  be  a  ground  for  refusing  restitution  of  conjugal  rights 
or  for  imposing   terms  on    the  plaintiff.     The  provisions    of 
Articles  34  and  35   of  the   second  schedule  of  the    Limitation 
Act  cannot  be  taken  as  applicable  to  suits  for  the  restitution 
of  conjugal  rights,  or  for  the  recovery  of  a  wife,  {w) 

All     the   secondary     sons,    with    the  exception    of    the  geoondary 
Dattaka,  have  not  only  become  obsolete,  but  according  to  the  Bona     ho-nr 
ShastrAs,    they   are    not   sous   at  all__  in    thej^present     age.  ^^'"^"'^®^* 
Vrihaspati  says  :— 

"  Sons  of  many  descriptions,  who  were  made  by]  ancient 
saints,  cannot  now  be  adopted  by  men,  by  reason  of  their 
deficiency  of  power."  Vrihaspati  XXIV,  14-. 

Then  again  the  Aditya  Puran  says  :— 

"  The  recognition  as  son,  of  any  other  than  the  legitimate 
and  the  Dattaka,  intermarriage  between  different  castes,  be, 
these  were  prohibited  by  the  great  and  the  learned  in  the 
beginning  of  the  Kali  age — for  preservation  of  society.  The 
rules  laid  down  by  the  wise  are  as  binding  as  those  prescribed 
by  the  Vedas.l(vr) 

(v).— Santosh  Ram  v.  Gera   Pattuck,J  23  W.  R,  22,  and  Kateeram  r. 
Mussammat  Gendhere  ib.\p.  178. 

(w). — Karasimmiah  and  Samaraos,  Principles  of  H.  L.,  pp.  17  and  18 
and  Mahniud  J.  in  Binda  i'.  Kaunailia  I.  L.  R.,  XIII,  All.,  p.  126. 

(e). — J.  N.  Bhattacharya'B  H.  L.,  p.  142, 


(    24    ) 

QUESTIONS. 

1. — How  do  you  account  for  the  earljr  inBtitutlon  of 
marriage  amongst  mankind  ? 

2. — What  are  the  forms  of  marriage  recognized  in 
Hindu  Law  ? 

3. — Uow  do  you  account  for  their  existence  in  India  ? 

4. — Did  they  form  part  of  the  Aryan  system  of  laws  ? 

5. — What  was  the  position  of  Hindu  Legislators  with 
respect  to  these  forms  of  marriage  ? 

6.— Give  a  short  description  of  these  forms  ? 

7. — (b)  What  forms  are  now  current  and  how  have  the 
rest  been  discarded  ? 

7. — What  is  the  general  presumption  of  Hindu  Law 
with  regard  to  a  marriage  having  been  performed  in  an 
approved  or  a  disapproved  form  ? 

8. — ^Who  may  give  the  girl  in  marriage? 

9. — Who  is  a  proper  person  for  being  taken  in  marriage  ? 

10. — What  does  the  term  Gotra  indicate  ? 

11. — Who  are  competent  to  marry? 

12.— What  is  the  nature  oJf  a  marriage  relation  accord- 
ing to  Hindu  Law  and  how  does  it  difEer  from  other  systems 
of  Law? 

13. — Is  marriage  a  necessity  for  a  Hindu?  If  so,  why? 

14. — Is  the  second  marriage  of  widows  sanctioned  by 
early  Hindu  Law?  What  is  the  present  law  on  the  subject? 
Give  authorities. 

15. — Is  consummation  necessary  to  complete  a  marriage 
between  Hindus  ? 

16. — What  is  the  effect  of  recent  rulings  on  the   subject  ? 
17. — What  is  the  law  as  to  divorce  amongst   or  deserted 

Hindus? 

18.— What  is  the  effect  of  marriage  on  each  other's 
person  ? 

19, — What  would  be  a  valid  defence  to  a  suit  for  restitu- 
tion of  conjugal  rights  amongst  Hindus? 

20. — How  have  the  different  sorts  of  iecondary  eons  beeu 
discarded  by  Hindu  sages  ? 
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CHAPTER  V. 


Adoption. 

In  early  times  society  was  an  aggregation  of  families  Early  notions 
rather  than  of  individuals.  The  idea  that  a  number  of  ^^^^^  ''^'*^" 
persons  should  exercise  political  rights  in  common  simply 
because  they  happened  to  live  within  the  same  topographi- 
cal limits,  was  utterly  strange  and  monstrous  to  primitive 
antiquity.  The  expedient  which  in  those  times  commended 
favour  was  that  the  incoming  population  should  /eiffu  them- 
selves to  be  descended  from  the  same  stock  as  the  people 
oii  whom  they  were  engrafted.  The  men  who  formed 
the  various  political  groups  would  meet  together 
periodically  for  the  purpose  of  acknowledging  and 
consecrating  their  association  by  common  sacrifices. 
Strangers  amalgamated  with  the  brotherhood  were  admitted 
to  these  sacrifices,  and  when  that  was  once  done  we  can  be- 
lieve that  it  seemed  equally  easy  or  not  more  difficult,  to 
conceive  them  as  sharing  in  the  common  lineage.  The 
conclusion,  then,  according  to  Sir  Henry  Mayne,  which  is 
suggested  by  the  evidence  is,  not  that  all  early  societies  were 
formed  by  descent  from  the  same  ancestor,  but  that  all  of 
them  which  had  any  permanence  or  solidity  either  were 
so  descended  or  assumed  that  they   were,   [a) 

We  find  this  system  of  affiliation  by  means  of  adoption  Object  of 
in  all  the  ancient  societies,  and  the  rules  obtaining  on  the  adoption, 
subject  in  different  societies  have  a  close  resemblance  to  each 
other.  The  rules  of  the  Greek  and  Romans  agree  in 
many  particulars  with  those  laid  down  by  Hindu  Law. 
According  tD  these  adoption  was  made  not  for  the  sole  pur- 
pose of  continuing  the  line  of  descent  but,  what  was  more, 
for  the  religious  motive  of  keeping  up  the  family  rites  intact. 
The  text  from  Vriddha  satatapa  commonly  ascribed  to  Manu 
lays  down. — 

'A  son  of  any  description  must  be  anxiously  adopted  by 
a  man  destitute  of  male  issue  for  the  sake  of  funeral  cake, 
Water  and  solemn  rite  and  for  perpetuating  his  name,  i.  e.,  his 
lineage.'  The  objects  therefore  are  four-fold  : — (1)  Per- 
formance of  funeral  ceremonies,  {i.)  Performance  of  Sliradh. 
(3).  Performance  of  tarpan  or  the  giving  of  libations  of 
water.  (4).  Perpetuation  of  lineage.  The  author  of 
♦he      Cliandrika      has     shown     that     the     perpetuation     of 

(a)  Ancient  Law  by  Sir  H.  S.  Mayne,  p.  131. 
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lineage  is  tlie  main  object.  For  a  man  who  has 
•a  brother's  son  may  yet  adopt  a  son,  though  he  does  not 
stand  in  need  of  a  secondary  son  for  any  spiritual  purpose. 
A  brother's  son  confei's  all  that  spiritual  benefit  which  a  man's 
own  son  does.  But  perpetuation  of  lineage  is  not  effected 
by  a  nephew  as  such,  and  a  man  having  a  nephew  can  yet 
«.dopt   a  son  for  the  last  mentioned  object,  {b) 

Adoption   in  rpj^    anxietv  to  transmit  one's  name  and  fortune  to  a  mal^ 

the    riiiijab.  .-',..  ,  ^  .  i-    •  f 

representative  or  heir  is  natural  to  man  in  every  condition  o^ 
s  iciety  but  more  especially  so  amongst  agricultural  communi" 
ties  where  it  is  all  important  that  the  cultivation  of 
the  •  land  should  be  entrusted  to  one  who  is 
physically  capable  of  looking  after  it.  Thus  in  the 
days  of  Sikh  rale  in  the  Panjab,  an  old  village  proprietor  who 
:|had  no  male  issue  of  his  own,  when  he  found  his  end  ap- 
proaching, would  select  from  amongst  his  clansmen  some 
promising  young  man  and  make  him  his  heir.  There  was 
no  ceremony  needed  beyond  perhaps  assembling  the  brother- 
hood and  giving  publicity  to  the  nomination  of  the  heir. 
Nor  was  the  religious  notion  of  a  mystical  second  birth  at 
all  imported  into  the  transaction,  which  was  more  in  the 
nature  of  a  testamentary  devise  than  an  act  of  afliliatiun, 
to  which  the  term  '  adoption '  was  applied  in 
systems  of  law  like  the  Greek,  Roman  and  Hindu. 
In  those  systems  adoption  served  a  two-fold  purpose. 
It  not  only  supplied  a  means  of  creating  an  heir  by  simulat- 
ing birth,  but  it  also  served  the  no  less  important  end  of  pre- 
serving unbroken  the  sacra  or  family  rites  of  the  deceased, 
on  the  due  celebration  of  which  depended  the  protection  of 
the  gods  and  the  salvation  of  the  souls  of  departed  ancestors. 
It  was  this  connection  with  religion  which  caused 
adoption  in  most  ancient  systems  to  be  clothed  with 
a  complex  ceremonial  ritual,  the  exact  observance 
of  which  was  deemed  essential  to  the  validity  of  the  act.  (c). 
A  man  who  never  had  a  son  as  well  as  one  whose  Sf,n  is 
W  h  o  c  a  n  j^^^  ^^  adopt.  The  word  'sonless'  in  the  text  means  one 
adopt  a  son.       ,      ,        '  ^  i  ,  jr.  ,        . 

who  has  no  son,    grandson  or   great-grandson,  tor  one   haviiii»- 

a  grandson  or  great-grandson  is  not  in  need  of  an  adopted  son, 
either  for  spiricial  or  for  temporal  purposes.      A  man  having 

(b)  Tliatory  of  Hindu  Law  by  J.  Jolly  (T.  L.  L.  for  1883)  p.  30O. 
andCoinmentarics  on  Hindu  Law  bv  Jogcndra  Nath  Bhutlat-harvH,  vp- 
143,   144.  ■  ' 

(c).     iS'otes  oa  Customary  Law  by  Buliiois  and  Eattigau,  p.  128. 
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a   brotliPr's    son,    also  a  man  \y1io  has   a  danf^litcr's  son  can  , 

yet  adopt    himsolf,    thongli  for    spiritual    i)urposes   the  adop- 
tion may  not  he  necessary,  {d) . 

A  man  having  one  adopted  son  living  cannot  take  ^  adop- 
another  in  adoption.  The  power  to  adopt  rests  solely 
upon  the  religious  necessities,  so  to  speak,^  of  the  father, 
and  is  limited  by  them.  It  does  not  enable  him  to  do 
more  than  is  at  the  time  of  exercising  it,  reasonably 
sufficient  to  satisfy  the  purpose  for  which  the  law  exists. 
('onsequently  supposing"  the  occasion  for  exercising  the 
power  to  have  viseii,.  one  son  and  one  alone  can  be 
adopted.  The  adoption  of  two  is  not  vdthin  the  scope 
of  the  power  and  where  such  a  thing  is  attempted 
neither  of  the  children  is  the  legally  adopted  son,  although 
the  ceremonies  may  have  been  performed  as  regards  each 
and  also  at  the  same  time.  (<?).  So  also  there  can  be  no 
simultaneous  adoption  by  the  several  wives  of  the  same 
man  of  two  or  more  sons  to  one  father.  (/"). 

A  minor  can  accept  a  gift  and  utter  Vedic  mantras,    and  Adoption  hj 
can    therefore  take  a    child  in  adoption,    if  he  lie  has    arrived    I'^ino'^'. 
at  the  age  of  discretion,   {ff).     A  lad  of.  15  years  is  considered 
to  have  attained  discretion,   (/i). 

One  who  has  never  married  oi*  whose  wife   is    dead    may  Adoption  1.7 

adopt  a  son.    (/).  unmarried 

persons. 

Adopted  sons  of  those  who  are  excluded  from  inheritance  Adoption  by 
on    account    of    mental   or   bodily    disqualification,    are    not    disqualified 
entitled    to    inherit  as    heir.     It    is    not    therefore  of    much    pei'sons. 
practical  importance    whether  a  disqualified  person   can    take 
a  child  in  adoption. 

A  female  cannot  adopt  a  son  to  her    husband  during- his  Adoption   by 
lifetime,      except  with    his  assent.     Her    capacity    to    adopt  females. 
to    him,    after  his    death,     whether    with     or     without     hig 

(d)  Woomii  Daee,  Plaintiff  v.  Gokal  Chand  Dae>  Defendant,  (I,  L 
R.  .3  Cal.,  p.  587)  (P.  C.) 

(<?)    Vide  remirks  of  Pliear,  J.,  in  IX,  Cal.,  p.    52. 

(/)  Surendra  Keshab  Roy  versus  Doorga  Soondery  (I.  L,  R.,  XIX  C. 
513.) 

(g)  Rajindra  Nai-ayan  Lahoree  v.  Saroda  Sundaree  Babee  (S.  W, 
R.  XV.  p.  548.) 

(h)   I.  L.  R.  I.  Cal.  289,  (P.  C). 

(i)  Nagapa  v.  Saba  Sastri  2  M.  H.  367,  Gopal  Anant  v.  Narayan 
Ganesh,  I.  L.  R.,  12  Bom.  329,  I.  L.  R,  12  A,  p.  .352.  But  opinions  on 
this  point  differ,  see  J.  N.  Bhattacharya's  Hindu  Law,  2nd  Edition  p.  1-48. 
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assent,  is  a  point  which  has  given  rise  to  four  different 
opinions,  each  of  which  is  settled  to  be  law  in  the  Province 
where  it  prevails.  All  the  schools  accept  as  authoritative 
the  text  of  Vasishta.,  which  says. — "  Nor  let  a  woman 
give  or  accept  a  son  unless  with  the  assent  ot  her  lord.  " 
But  the  Mithila  School  apparently  takes  this  to  mean 
that  the  assent  of  the  husband  must  be  given  at  the  time 
of  the  adoption,  and,  therefore,  that  a  widow  cannot  receive  a 
son  in  adoption  according  to  the  Dattak  form,  at  all.  The 
Bengal  School  interprets  the  text  as  requiring  an  express 
permission  given  by  the  husband  in  his  lifetime,  but 
capable  of  taldng  effect  after  his  death,  whilst  the  Mayukha, 
Kausthamba  and  other  treatises  which  govern  the  Mahratfa 
School  explain  the  text  away  by  saying,  that  it  applies  only  to  an 
adoption  made  in  the  husband's  lifetime,  and  is  not  to  be  taken 
to  restrict  the  widow's  power  to  do  that  which  the  general 
law  prescribes  as  beneficial  to  her  husband's  soul.  In  Southern 
India  the  want  of  her  husband's  assent  may  be  supplied  by 
that  of  his  Sapindas.  The  Benares  law  is  the  same  as  that  of 
Bengal.  The  result  is  that  in  case  of  an  adoption  by  a  widow, 
in  Mithila  no  consent  is  sufficient ;  in  Western  India  no 
consent  is  required  ;  in  Bengal  and  Benares  the  husband's 
assent  is  required ;  in  Southern  India  the  consent  either 
of  the  husband  or  of  the  Sapindas  is  sufficient.  (/) 

Adoption  by  a  In  Panjab  a  widow  cannot  adopt  an  heir  to   her  husband 

■widow  iu  the  unless  she   has  been   expressly  authorized    to  do    so,    or    has 
Panjab.         obtained  the  consent  of  her  husband's  kindred,  {k) 

.  ,       t  i  o  n  ^  widow  of  the  Oswal  Jain  sect  can  adopt  a  son  without 

^mong  Jains,  the  express  or  implied  authority  of  the  husband,  even  though 
the  family  may  have  become  Vaishnavas  {I). 

Nature       of  In    interpreting  the    texts    of    Manu    and    Atri,    the 

adoption  by  author  of  the  Chandrika  says,  that  although  the  word  '  souless  ' 
ft  widow.  -g  ^gg^  -^^^  ^i^g  masculine  gender,  it  ought  to  be  taken  to  include 
also  females  having  no  son,  in  order  to  make  it  harmonize 
with  the  text  of  Vasishta,  according  to  which  a  female 
can  adopt  with  the  permission  of  her  husband.  The  result 
evidently  is  that  a  female  adopts  in  her  own  right,  just  as  a 
male,  there  being  this  difference,  that  a  female   cannot  adopt 

0)    Mayne  on  U.  L.  101. 

{k)  See  Ratiigan's  Digest  of  Customary  Law,  para  39. 

(?)   Manack  Chand    Golocha    i-.    .Tappat  Scthani,  I,   L.   R.   17   C,  518, 
Jiapur  Chand  v.  Niranjan  Lai,  P.  E,  20  of  J897. 
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witliout  the  consent  of  her  husband.  When  a  widow  takes  a 
child  in  adoption  she  acts  neitheis  as  an  agent  nor  as  the 
surviving  half  of  her  husband.  Considering  the  nature  of  the 
ceremony  it  is  very  doubtful  whether  adoption  can  be 
made  through  an  agent.  Although  the  widow  is  regarded 
as  the  surviving  half  of  her  husband,  yet  that  is  true  only 
in  a  secondary  sense.  At  all  events,  she  cannot  be 
constituted  as  an  agent  for  the  performance  of  all  acts  pre- 
scribed by  the  Vedas.  It  is  difficult  how  a  deceased  can  take  a 
child  in  adoption  through  an  agent,  for  agency  is  terminated 
by  death.   Un). 

Analogies  are   often    misleading-,  and  the   circumstance    Cueiomary 

that  the  heir  appointed  by   a  childless  proprietor  to  succeed    a<3option     aa 

him  is  in  a  manner  thenceforward   so   far  separated   from  hiq  distinguished 

,         in        .,  J.         .,        ,       ,  1  •  •    •      1      1  „  from  ceremo- 

natural   tamily   as    ordmarily    to   lose   his   original   share  of  nial  adoption, 

inheritance,  has  induced  many  persons  to  regard  this  appoint- 
ment as  tantamount  to  an  adoption.  But  this  exclusion  from 
a  share  in  the  estate  of  the  natural  family  is  not  due  to  the 
notion  of  the  complete  change  of  paternity,  as  in  the  case  of 
adoption  properly  so  called,  but  rather  to  an  equitable  rule  of 
division  of  property,  according  to  which  the  benefit  of  securing 
a  share  in  the  new  family  is  set  off  against  the  loss  of  a  share 
in  the  ancestral  estate,  which  is  reserved  for  those  on  whom  the 
labour  and  expense  of  its  managemoit  devolve.  Thus  if  the 
exclusion  were  due  to  the  mere  change  of  paternity,  the  child 
would  still  be  debarred  from  the  inheritance  even  if  the  natural 
father  died  without  heirs,  but  it  is  believed  that  in  such  a  case 
village  custom  would  be  in  favor  of  the  child^s  double  succes- 
sion. Moreover,  it  is  because  the  customary  appointment  of 
an  heir  does  not,  like  legal  adoption,  simulate  natural  birth  that 
there  are  no  restrictions  with  regard  to  the  selection  or  ao-e  of 
the  person  appointed.  («.)  An  heir  adopted  in  the  manner 
above  described  does  not  thereby  ordinarily  lose  his  rio-bt  to 
succeed  to  property  in  his  natural  family,  at  least  as  ao-ainst 
collaterals.  Nor,  on  the  other  hand,  does  the  ^  heir 
acquire  a  right  to  succeed  to  the  collateral  relatives  of  the  person 
who  appoints  him,  where  no  formal  adoption  has  taken  place 
inasmuch  the  relation  established  between  him  and  the 
appointer  is  a  purely  personal  one.     (o.) 


(m)  J.  N.  Bhattacharya's  Hindu  Law,  p.  153. 

(;i)    Notes  on  Customary  Law  by  Bulnois  and  Rattigan,  p.  131 

(o)  Rattigan  s  Digest  of  Customary  Law,  paras  48,  49. 

NoTB  ; — As  to  onus  in  such  case,  see  P.  R.  No.   138  of  1894, 
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Adopted  sons  Of  adopted  sons  in  the  proper  sense  of  the   term,  the 

in  the  proper  g^-ji-itis    enumerate  and  describe  Hve  sorts, the   sou  given 

sense  of  tiie  ^^^^^^  Dattaka),  the  made  or  artificial  son  (Krlta  or  Kritrima), 
the  son  self-given  (Svayamdatta),  the  son  bought  (Boita), 
and  the  son  cast-off  (Apacidha,  Apacidhaka.)  Both  the  son 
selt'-given  and  the  son  cast-off  are  such  as,  being  in  distress 
and  deprived  of  the  assistance  of  their  parents  and  other 
relations,  have  offered  themselves  in  adoption  to  a  stranger  ; 
they  take  a  very  low  rank  in  the  order  of  sons  with  most 
writers,  and  so  does  the  son  bought,  who,  of  course  could 
hardly  have  been  rated  more  highly  than  a  purchased  slave. 
There  exists  a  trace  of  the  artificial  son  (Kritrima),  having 
been  originally  acquired  by  means  of  Active  purchase. 
The  Kritrima  form  of  adoption,  as  described  in  the 
Smritis,  may  be  compared  in  some  respects  to  the  arrogafio^ 
or  adoption  of  adult  persons,  and  in  other  respects  to  the 
adopt  10  minus  plena,  or  partial  adoption  of  R.oman  Law.  The 
Dattak  form  consists  of  the  solemn  adoption  of  a  boy  who 
has  been  voluntarily  consigned  by  his  natural  parents  to  his 
adoptive  parents.  The  ceremonies  to  be  performed  on  this 
occasion  are  described  in  the  Vasishta  Smriti  (xv.  I,ii).  'p). 

Kritiima.  This  form  is    unknown    in  practice,    except   in    Mithila 

country.  The  consent  of  the  adoptee,  the  party  adopted,  is 
necessary  in  this  form  and  it  must  be  given  in  the  lifetime  of 
the  adoptive  father,  {q).  There  is  no  limit  of  age.  The  ini- 
tiatory rites  need  not  be  performed  in  the  family  of  the 
adopter  and  the  fact  that  these  rites  are  already  performed 
in  the  natural  family,  is  no  obstacle.  Any  person  may  be 
adopted  according  to  this  form  who  is  of  the  same  tribe, 
whatever  may  be  the  nature  of  the  relationship  between  the 
adopter  and  the  adoptee.  As  regards  succession,  the  Kritrima 
son  does  not  lose  his  rights  in  his  natural  family.  He  takes 
the  estate  of  his  adoptive  father  only,  but  not  of  his  father's 
father  or  other  collateral  relation,  nor  of  the  wife  of  his  adop- 
tive father.  In  fact  the  relationship  here  is  limited  to  the 
contracting  parties  and  the  son  of  the  Kritima  does  not  take 
any  interest  in  the  property  of  the  adopter.  If  a  woman  takes 
a  Ki'itrima  son  he  stands  in  the  relation  of  a  son  to  her  only. 


OO  T.  L.  L.  for  18S3  by  J.  Jollj,  pp.  \m,  1.57. 
(v)  Lachman  Lai  v.  Mohan  Lai,  16  W.  K.,  179. 
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He  does  not  become  the  adopted  son  of  her  husband  unless  he 
is  taken  jointly  by  the  husband  and  the  wife.  (r). 

No  Ceremonies  or  sacrifices  are  necessary  to  the  validity  of 
a  Kritrima  adoption,  exceptinij  the  adopter  sayin;^ — "  Be  tiiou 
my  son/^  adoptee  replying,  "I  am  become  your  son/'  (5), 

Adoption  of  adults  beinff  common  in  the  Panjab,  and  not     Kiknma 
being-  admissible  under  the  Dattaka  form^  it  has  been  inferred      f,'^"".  j"^ 
that    the    Kritrima    form   prevails     here,   whereas   the   truth        '^^i-^^- 
probably  is  that   neither  form   prevails,    and  that  adoptions 
among  agriculturists  are  generally   informal  and   customary 
adoptions,    {i). 

Dvyamushayana     means    a    son    of     two    fathers.       In      Dvyaiuu- 
order  to  constitute  a    true  Dvyamushayana   a    stipulation    is      Bimynna 
required    at    the  time    of    adoption  to  the  effect  that  the  boy      ^"^op^^on. 
shall  belong  to  both  fathers.    This  form  prevails  in  Nambudri 
Brahmans  of  the  West  and  in  N.  W.  Provinces  (?«). 

According  to  Vasishtha  both  parents  have  power  to  give  Whomaygira 
a  son,  but  a  woman  cannot  give  one  without   the  consent  of  ^^  adoption. 
her  lord.     Manu  says — He  whom  his  father  or  mother  gives  to 
another,  &c.,    is  considered  as  a  son-given,  [v).      No  other  rela- 
tion but  the  father  or   mother  can   give    away   a  boy.     For 
instance,   a  brother   cannot    give   away  his    brother.       Nor 
can  the   paternal    grandfather    or   any   other    relation.     The 
authority  to  give  in  adoption  cannot  be  delegated   to  another 
person,  because  the  act   when  done  requires  parental  sanction 
{lo)   though  when  the  necessary    sanction    has    been  given  by 
an    authorized    person,    the    physical    act    of   giving  away  in 
pursuance  of  that  sanction  may  be  performed  by  another.    (.r\ 
The  giver  must  be  inspired  by  pure  and  disinterested  motivcg 

(r)  Shiboo  Koeri  v.  Jagan  Singh,  8  W.  R.,  155. 

(s)  3  Sel.  Rep.,  at  p.  198,  and  Bhattacharya's  H.  L.  p.  213. 

(t)  P.  R.  No.  147  of  1889,  Opinion  of  Sir  M.  Plowden,  page  503. 

(u)  See  T.  L.  L.  for  1883  1  y  J,  Jolly,  page    165  and   Mayne    on  H.  L, 
.  160. 

(v)   Manu  Ch.  IX,  page  168. 

(m.-)   Basslietiapa  v.  Shivlingappa,    X,    Bora.   H.    C,  page  268, 

(x)  Yenkata  vcrtfus  Subadra,  VII,  I,  L,  R.,  M.  page  549, 
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A  contract  to  give  a  son  in  adoption  in  consideration  of  an 
annuity  is  void  (^).  In  default  of  the  natural  mother,  a 
step-mother  is  not  competent  to  give  her  step-son  in  adop- 
tion (3'). 

Who  may  be  The  adopted  son  shall  be   similar    (a)  to  the  adopter  and 

taken  in  ad-  shall   resemble  a   natural    son    like  his   shadow.     This  is  the 
option.  Roman    principle  Adopfio   imitatus    natiiram.     The    rules  ou 

adoption  have  been  considerably  influenced  by  it  both  in 
India  and  in  Rome.  Professor  Jolly  has  shown  that  the  theory 
that  the  adopted  son  must  be  the  son  of  a  woman  whom  the 
adopter  could  have  legally  married,  is  based  on  misconception 
and  a  mistranslation  of  a  Sanskrit  text  by  Sutherland  and 
there  is  very  little  in  Sanskrit  treatises  to  warrant  the 
formation  of  such  a  rule  as  this  (b).  A  male  child  only  can 
be  adopted  {c).  He  must  be  of  the  same  caste  [d).  And  must 
not  be  personally  disqualified  from  performing  the  funeral 
obsequies.  (<?).  When  there  is  a  brother^s  son  eligible  for 
adoption  he  ought  to  be  taken  (f). 

{y)  Eshan  versus  HarisB,  21  W.  R.,  page  381. 

(^)  Papamma  versus  Appa  Ran,  XVI,  I.  L.  R.,  Mad.,   384. 

(a)  Mauu  Ch.  IX,  169.  Medhatithi  explains  similar  as  denoting  not 
one  similar  in  class,  but  one  endowed  with  qualities  suitable  to  Ids  adop- 
tive family.  The  other  Commenta'org  i-efer  this  term  to  one  equal  ia 
class  (Varn)  or  caste  Jati.    Jolly's  T.  L.  L.  ou  H.  L.,  page  157,  foot-note. 

(b)  Xandpanditta  formulated  a  theory  ih-.t  those  only  are  capable  of 
being  adopted  who  might  have  been  begotten  hy  Niyoga  and  the  like. 
This  is  au  inference  drawn  from  the  principle  that  adoption  imitates  nature, 
and  that  the  adopted  son  ought  to  resembh^  a  natural  son.  The  rea;:oa 
why  conn3ction  by  Niyoga  ia  referred  to,  would  seem  to  be  this,  that  the 
fittest  person  to  be  adopted  is  a  brother's  son,  just  as  the  temporary  inter- 
course called  Niyoga  had  the  procreation  of  a  brother's  son  for  its  more 
ordinai-y  object.  Sutherland  translated  Niyoga  into  marriage  thus,  giving 
a  wider  scope  to  the  doctrine.  Th'j  doctrine  itself  was  fallacious  and  its 
English  r-endering  still  further  wrong.  Moreover  the  doctrine  of  Niyoga 
has  long  since  become  obsolete  and  the  theory  has  never  been  recognized 
as  of  any  paramount  authority.  Sec  Jolly's  T.  L  L.,  on  H.  L.,  pages  162  to 
lt)4.  also  J.  N.  Bhattacharya's  Commentaries  on  H.  L.  pages  167-168. 

(c)  Adoption  of  females  not  valid,  I.  L.  R.,  XIII,  Bom.  690. 

(d)  Manu  Ch.   IX.,  v.  168,  P.  R.  170  of  1882. 
(c)  Mayno  on  H.  L.  S.,  127,  also  P.  R.  25  of  1898. 

(f)  Rule  is  directory,  See  Gokal't  Nand  v.  Wormadci,  23  W.R,,  pnge3-40« 


33 

Originally  dangbters  were  appointed  to  raise  male  Daughter'* 
issue  and  a  Putrika  putra  ranked  next  only  to  Aurasa  or  ^^^' 
legitimately  born  son.  {g)  A  daughter's  son  is  included  in  the 
list  of  heirs.  According  to  all  systems  he  comes  in  before 
brothers  and  other  more  remote  Sapindas.  The  cause  of  this 
peculiar  favour  is  to  be  found  in  the  old  practice  of  appointing 
a  daughter  to  raise  up  issue  for  a  man  who  had  none.  The 
daughter  so  appointed  was  herself  considered  as  equal  to  a  son. 
Naturally  her  son  was  equivalent  to  a  grandson,  and  as  the 
merits  of  a  son  and  grandson  are  equal  he  ranked  as  a 
son  {k).  Subsequently  the  appointment  of  a  daughter  to 
raise  up  issue  for  her  father  became  obsolete.  But  the  fact 
of  the  neai'ness  of  daughter  and  daughter's  son  remained 
and  their  natural  claim  to  succession  on  the  ground  of  mere 
consanguinity  recommended  itself  for  general  acceptance. 
Later  on  some  new  theories  on  the  subject  of  a  proper  person 
to  be  adopted  were  introduced.  It  was  stated  for  instance 
that  no  man  should  be  adopted  who  is  the  son  of  a 
female  with  whom  the  adoptor  could  not  have  married 
while  maiden.  Professor  Jolly,  an  eminent  Sanscrit  scholar, 
in  his  book  on  Hindu  Law  of  Inheritance  and  adoption  has 
pointed  out  the  fallacy  of  this  doctrine,  {i)  The  late  Mr. 
Vishva  Nath  Narayan  Manlik  in  his  translation  of  Vyavahara 
Mayukha  supports  him,  so  also  does  Mr.  Golap  Chandar 
Sarkar  Shastri  in  his  Tagore  Law  Lectures  for  1888. 
Mr.  Justice  Chatterji  seems  to  concur  in  this  view,  and 
Mr.  Justice  Clarke,  Chief  Judge,  and  Mr.  Justice  Walker 
following  Bhagwan  Singh,  versus  Bhagwan  Singh,  L  L.  F., 
XVIII,  All.  p.  294-,  have  held  that  under  Hindu  Law  the 
adoption  of  a  daughter's  son  is  valid  {k).  But  the  case 
of  Bhagwan  Singh  versus  Bhagwan  Singh  went  in  appeal  to 
the  Privy  Council  and  the  judgment  of  the  Allahabad  High 
Court  referred  to  above  was  upset.  Nobody,  however, 
appeared    for    the   respondent  and    the    judgment    was   ex 

(g)  See  Mayne  on  H.  L.,  §  55. 
{h)  ilanu  IX,  §  127  —  136,  Mayne  on  H,  L.,  §  518. 
(t)  Tagore  Law  Lectures  by  J.  Jolly  for  1883,  pp.  162  to  1G6.  See  also 
page  32  of  this  book. 

(./)  See   case   of  Kartar    Singh    versus    Mahtar    Singh,    P.  R.  No.  94, 

(Jt)  Vide  Gaada  Mai  versus  Thakar  Ma),  P.  R.  No.  97  of  1898. 
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parte  (I).  Under  a  Ruling  of  the  Chief  Court  of  the 
Punjab  printed  as  P.  R.  No.  50  of  1874,  the  adoption  of 
a  daughter's  son  was  held  to  be  valid  by  the  custom  of  the 
Punjab.  But  a  later  Full  Bench  Ruling  has  shifted  the 
onus  of  proof  on  the  person  who  alleges  the  adoption  of  a 
daughter's  son  to  be  valid  by  custom,  {m) 

eii^sT'^  *^^'  The  adoption  of  an  only  son  or   eldest  son   is    valid,    (n) 

■^S^'  The  age  of  the  adopted  boy  should  not  be  more  than  five 

years  and  the  tonsure  ceremony  ought  not  to  have  been  per- 
formed in  the  family  of  his  natural  father.  But  performance 
of  upanaj/na  (sacred  thread  ceremony)  seems  to  be  an  absolute 
bar  in  the  case  of  the  Dwijas  or  twice-born  classes.  As 
regards  Sudras  adoption  could  be  performed  effectually  till 
marriage,  (o) 

Ceremonies.  According  to    a    principle    of    Hindu    Law  an    invisible 

result  cannot  be  created  by  a  visible  cause.  The  creation 
of  a  filial  relation  between  strangers  is  an  invisible  result  and 
jt  cannot  be  brought  about  except  by  Mantras  and  cere- 
monies prescribed  by  the  Shasters.  The  performance  of 
ceremonies  not  only  secures  publicity  but  the  preparation 
gives  time  for  deliberation,  ij))  The  operative  part  of  tlie 
ceremony  is  the  actual  giving  and  receiving  of  the  child,  being 
that  part  by  which  the  boy  is  transferred  from  one  family  to 
the  other.  This  actual  giving  and  receiving  cannot  be  com- 
pleted by  the  mere  execution  of  deeds,  (r)  In  the  case  of  the 
Sudras  and  in  the  Punjab  the  regidity  of  the  rule  regarding 
ceremonies  is  relaxed.  (.5-)  Moreover  ojnnions  on  the  neces- 
sity of  customary  rites  to  constitute  a  valid  adoption  have 
long  been  divided,  [t) 

0)  See  I.  L.  R.,  XXr,  All.  412,  cnse  of  Bhagwan  Singh  versus 
BL.^sn-an  Singh  (P.  C.) 

(m)  Jlalla  and  otheM  vcravs  Buf]ha  and  others,  (F.  B.)  Ruling  No  50 
of  1893.  Compare  however  Ruling  Xo.  94  of  189S  and  P.  F.  No.  34  of 
1899,  and  Sultani  vers'i.^  Chujj  i.  Case  No,  711  of  1897,  P.L.R.,  1900,  p.  292. 

in)    Mayne  on  K.  L.  §  131  and  T.  L.  R.  XXT,  All.,  460  (P.  C.) 

(o)   Wayne  on  H.  L.,  §  128,  129,  and  I.  L.  R.,    IX.  Ail.,  253. 

(r)  Bhattacharya's  H.  L.,  p.  188. 

iq)    I.  L.  R..  VI  Cal.  381,  XiA,  Cal..  452. 

(r)    P.  R.  ^o.  ].>!  of  ISSi.  Y 

(.s)  Mayne  on  H.  L.,  §  142  and  Ratligan'.s  Digest  of  Civil  Law  §  35, 
Explanation  4. 

(0  T.  L.  L.  on  n,  L  for  1883,  pp.  159-lGO.  See  also  I.  L.  R..  XT, 
Mad.,  5.  ■ 
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No  writing  is  necessary,  thoug-li,  of  course,  in  case  of  Evidence  of 
a  large  property  or  of  a  person'of  hij^h  position,  tiie  absence  adoption, 
of  a  writing  would  be  a  circumstance  which  would  call 
for  strict  scrutiny,  and  for  strong  evidence  of  the  actual 
fact.  Where  adoption  has  taken  place  long  since,  and 
whei'c  the  adopted  son  has  been  treated  as  such  by  the 
members  of  the  family  and  in  public  transactions,  every 
presumption  will  be  made  that  every  circumstance  has 
taken  place  which  is  necessary  to  account  for  such  a  state 
of  things  as  is  proved  or  admitted  to  exist.  {?<) 

A  decision  in  favour  of  adoption  in  a    suit   inter  parties  Res  Judicata, 
is   uot    a   judgment   in  rem   or    binding    upon    strangers   or 
persons    who    were  neither  parties  to  the  suit  nor  privies,  but 
the   proceeding   in    which   the  decree   took  place  might  be 
important  as  evidence,  {v) 

Lapse  of  time  may  operate  in  two  ways,  first,  as  Lapse  of 
strengthening  the  probability  of  an  adoption  ;  secondly,  as  *'^'"®* 
barring  any  attempt  to  set  it  aside.  In  the  latter  case 
though  the  adoption  could  not  be  rendered  valid,  yet  cer- 
tain persons  would  be  prevented  from  disputing  it  by  the  bar 
of  estoppel  or  by  the  statute  of  limitation.  The  px-esent 
Limitation  Act  XV  of  1877,  Article  118,  provides  a  period  of 
six  years  for  a  suit  '\  to  obtain  a  declaration  that  an  alleged 
adoption  is  invalid  or  never  iu  fact  took  place/''  the  statute 
to  run  from  the  time  "  when  the  alleged  adoption  became 
known  to  the  plaintiff."  But  this  articles  applies  only  to 
suits  for  a  declaration  of  right.  Suits  for  possession  of 
property  are  governed  by  the  twelve  years'  rule.  \iv) 

(u)  Rajendro  Nath  Banerji  versus  Jagendro  Nath  Banerji,  14  M.  I.  A. 
G7  ;  r.  R.  Nos.  5  of  187i,  5  of  1881,  Sabo  Bewa  versMS  Nuboghun  Mytu,  11 
W.  R.  3S0. 

(l-)   I,  L.  E.,  XV.  All.  261  (P,  C.)  ami  I.  L,  R.,  XXV,  Cal.,  523. 

{w)  j'aggan  Natli  Persliad,  versus  Ranjit  Singli,  I.L.R.,  XXV  Cal.,  35.5, 
Nathu  Singh  versus  Gulab  Siiigh,  I.  ?L.  |R.,  XVII,  All.,  iST,  Fannyama. 
versus  Manjaja  Hci-bar,  I.  L-  R.,  XXI,  Bora.,  159,  P.  R.  No.  55  of 'l897. 
The  Madras  High  Court  in  Pai'vathi  Ammal  versus  Saminatha  Gurukulj 
I.  L.  R.,  XX,  M.  p.  40,  takes  a  different  view,  but  see  the  principles  of  the 
law  of  limitation  discussed  and  explained  by  Mr.  Justice  Chatterji  in  P.  R. 
No.  55  of  1897.  The  learned  Judge  dissents  from  this  judgnienti  and 
approves  of  the  views  iu  the  Bombay  Judgment,  see  pp,  242  and,.  243. 
P.  R,,  for  1897. 
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The  result  The  effect  of  a  Dattaka    adoption   is  that  the  boy  is 

of  adoption,  completely  transferred  from  the  natural  family  to  the  adopt- 
ing family  and  is^  as  it  were,  born  again  in  the  latter  family, 
so  far  as  regards  all  rights  of  inheritance  and  the  duties  and 
obligations  connected  therewith.  But  it  does  not  obliterate 
the  tie  of  blood  or  the  disabilities  arising  from  it.  Therefore, 
an  adopted  son  is  just  as  much  incapacitated  from  marrying 
in  his  natural  family  as  if  he  had  never  left  it.  Nor  can  he 
himself  adopt  a  person  out  of  his  natural  family  whom  he 
could  not  have  adopted  if  he  had  remained  in  it.  He  succeeds 
to  the  property  of  the  adoptive  father  both  lineally  and  colla- 
terally, (x)  The  adopted  son  cannot,  after  being  adopted,  claim 
the  family  or  estate  of  his  natural  father,  while  no  member 
of  his  natural  family  can  succeed  to  him.  i^) 
After-born  Where  a  legitimate  son  is  born  after   an  adoption,    the 

^°^^'  latter  is  entitled  to  share  along  with  the  legitimate  son,   tak- 

ing a  portion  which  is  sometimes  spoken  of  as  being  one  fourth 
and  sometimes  as  being  one-third  of  that  of  the  after-born  sen. 
Among  Sudras  an  adopted  son  and  an  after-born  share 
equally,  (z) 

Effect     of  When  a  widow  has  got  the  permission  to  adopt  she  can- 

adoption  by  not  be  compelled  to  act  upon  it  unless  she  likes,  (a)  But  as 
a  widow.  gQQjj  g^g  gjjg  ^QQQ  exercise  this  power  the  adopted  son  stands 
exactly  in  the  same  position  as  if  he  were  born  to  his  adop- 
tive father  and  his  title  relates  back  to  the  death  of  his  father 
and  he  divests  the  estate  of  any  person  who  may  have 
taken  possession  in  the  interi?n.  But  if  the  estate  has  already 
vested  in  a  person  who  would  have  had  a  preferable  title 
to  that  of  a  natural  born  son,  an  adoption  by  the  widow  will 
not  defeat  the  title  of  such  person  or  his  successor  whether 
male  or  female,  unless  the  successor  be  herself  the  widow  who 
makes  the  adoption,  {b) 

(x)  Uma  Shanker  Moitro  versus  Kali  Komul,  I.  L,  R.,  VI.,  Cal,,  256 
(F.  B.) 

(y)  The  general  Customary  Law  of  the  Punjab  aa  regards  the  right 
of  collaterals  in  his  natural  family  of  a  boy  who  is  adopted  is  similar.  Sea 
P.  R.  No.  12  of  1892,  (F.  B.) 

(«)  See  Mayne  on  11.  L.  §  155. 

(a)  Bomun  Das  Mukerji  versus  Mussammat  Tarni,  7,  M,  I.  A.,  169, 
Narain  Mai  versus  Kocr  Narain  Mytu,  I.  L-  E.,  V,  Cal.,  251. 

(b)  Musnarnniat  Bhobun  Moyeo  Debia  versus  Ram  Kishoro  Acharaj 
Chaudbri,  10,  M.  I.  A„  279. 
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Quesfions: 

1.— What   were   tbe    notions    as    regards   adoption   in 
early  times  ? 

2. — What  waa  the  object  aimed  at  in  this  respect— 

(a)  in  the  case  of  ancient   Societies  like   the  Greeks 
and  Romans ; 

(d)  in  the  case  of  Aryans  ; 

(c)  in  the  case  of  a  Paujabi  agriculturist? 

8. — Who  can  adopt  a  son  ? 

4, — What  are  the  rights  of  females  in  the  matter  of 
adoption  ? 

5. — What  is  the  nature  of  an  adoption  by  a  widow  ? 

6, — In  what  way  does  the  customary  appointment  of  an 
heir  in  the  Panjab  differ  from  a  Dattak  adoption  under  the 
Hindu  Law? 

7.— .Mention  some  of  the  forms  of  adoption  recognized 
by  Hindu  Law  ?  What  forms  are  now  current  and  in  what 
localities  ? 

8. — What  are  the  points  of  difference  between  a  Kri- 
trima  adoption  and  an  adoption  in  the  Dattaka  form  ?  Does 
the  Kritrima  eligibility  form  adoption  prevail  in  the  J^anjab  ? 
What  are  its  distinguishing  features  ? 

9.— -Who  may  give  a  son  in  adoption  ? 

10. — What  are  the  cardinal  rules  relating  to  the  selection 
of  a  boy  for  adoption  ? 

11. — How  have  these  rules  been  affected  by  the  gloss 
o£  Commentators  ? 

12.— What  is  the  law  as  to  the  eligibility  of  a  daughter's 
son  for  adoption  ? 

13.— Is  the  adoption  of  an  only  son  or  eldest  son  valid 
under  the   law? 

14. — What  is  the  rule  as  to  the  age  of  a  boy  to  be 
adopted  ? 

15.— In  what  way  is  the  performance  of  ceremonies 
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important  in  Hindu  Law  ?    "^A  hat  are  tie  essential  ceremonjes, 
if  any  ? 

What  is  the  rule  on  the  point  in  the  Panjab  ? 

16. — How  far  a  long  course  of  treatment  is  relevant  as 
evidence  of  an  adoption  havin,:^  taken  place  ? 

17. — In  what  way  a  decision  in  favour  of  adoption  in  an 
inter  parte  suit  admissible  as  evidence  in  suits  between 
stranp^ers  ? 

18. — How  does  lapse  of  time  in  contesting  an  adoption 
affect  its  validity  ? 

19. — What  is  the  effect  of  a  Dattaka  adoption  on  the 
status  of  the  adopted  boy  ? 

How  is  the  adopted  son  affected  by  the  subseqnent  birth 
of  a  legitimate  son  ? 

20.— What  effect  has  adoption  by  a  v/idow  on  her  sta- 
tus ? 

In  what  way  does  it  affect  the  rights  of  other  persons 
who  may  have  taken  the  estate  in  the  interim  ? 
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CHx\PTER  YI. 


Minority  and  Guardianship. 

A  minor  means  a  person  who  nnder  his  personal  law  has  not  P  e  r  i  o  d  of 
attained  the  age  of  majority,  that  is,  the  capacity  of  entering  nunonty. 
into  contracts  and  assuming  management  of  his  o^vn  property. 
The  period  of  minority  according  to  Benares  School  lasts  till 
the  end  of  the  16th  year;  and  according  to  the  Bengal  School 
till  the  end  of  the  15th  year.  The  period  is  regulated  now  by 
statute  under  the  Indian  Majority  Act  IX  of  1875.  The 
ordinary  period  of  minority  is  the  completion  of  the  18th 
year,  except  when  a  guardian  of  the  person  or  property  of 
the  minor  has  been  appointed  or  declared  by  a  competent 
Court  before  the  minor  has  reached  the  age  of  18th  year,  in 
which  case  the  minority  lasts  till  the  end  of  the  21st  year. 
(S.  3,  Act  IX  of  1875).  But  if  the  appointment  of  a  guard- 
ian by  an  original  Court  is  set  aside  on  api)eal  by  the  higher 
Court  and  the  infant  attains  the  age  of  18  before  another 
valid  order  for  appointment  of  a  guardian  is  made  his  dis- 
aVjility  would  cease  on  completing  the  age  of  18  years,  (c). 
But  this  does  not  affect  the  capacity  of  any  person  with  regard 
to  marriage,  dower,  divorce  or  adoption  or  the  religion  or 
religious  rites  and  usages  of  any  class  of  Her  Majesty's 
subject  in  British  India,  or  the  capacity  of  any  person  who 
before  the  passing  of  this  Act  has  attained  majority  under  his 
personal  law.      (S.  2,  Act  IX  of  1875). 

In  the  Panjab  matters  relating  to  guardianship  are  gov- 
erned by  custom  in  the  first  instance  and  by  Hindu  Law  in 
the  second  instance  when  the  minor  is  a  Hindu,  or  by 
Muhammadan  Law  when  he  is  a  Mnhammadan. 

(See  S.  5,  Panjab  Laws  Act  lA^  of  1872). 

The  Hindu  Law  vests  the  guardianship  in  the  sovereign  Order  of 
as  parens jjafrie.  Necessarily  this  duty  is  delegated  to,  the  giiardianship. 
child's  relations.  Of  these  the  father  and  next  to  him  the 
mother  is  his  natural  guardian.  In  default  of  her,  or  if  she 
is  unfit  to  exercise  the  trust,  his  nearest  male  kinsmen  shiuild 
be  appointed,  the  paternal  kindred  having  preference  over 
the  maternal.  In  an  undivided  family  governed  by  Mitakshava 
L;vw,  the  management  of    the   whole    property  including  the 

(c)   Massammafc  Cliandan  v.  IMina  Mai,  App.   Civil  No.   1^96  of  1899, 
Chief  Coiii-t  Judgment,  P.  E.  45  of  1900. 
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Nature   of 
guar  dian's 
right  of  cus- 
tody. 


Change  of 
religion  by 
parent. 


Change  of 
religion  by 
minor. 


minor's  share,  would  be  vested  in  the  nearest  male  and  not  in 
the  mother.  It  would  be  otherwise  if  the  family  were 
divided.  But  this  would  not  interfere  with  her  right  to  the 
custody  of  the  child  itself,  {d). 

The  appointment  of  guardian  is  now  regulated  by 
statute.  Section  17,  Guardian  and  Wards  Act  VIII  of  1890, 
is  to  the  efEect  that  in  appointing  a  guardian  the  Court  shall 
be  guided  by  what  is  best  for  the  interest  of  the  minor.  The 
Court  can  pass  over  a  person  who  has  preferential  right  to 
being  appointed  under  the  personal  law  of  the  minor,  {e). 

The  right  of  guardian  to  the  possession  of  the  infant  is 
an  absolute  right,  of  which  he  cannot  be  deprived  even  by  the 
desire  of  the  minor  himself,  except  upon  sufficient  grounds. 
Any  contract  made  by  the  guardian  as  to  the  care  and  charge 
of  their  wards,  if  the  interests  of  the  minor  are  to  suffer  thereby, 
would  be  void  as  being  opposed  to  public  policy.  {/). 

The  fact  that  a  father  has  changed  his  religion,  whether 
the  charge  be  one  to  Christianity  or  from  Christianity  is  of 
itself  no  reason  for  depriving  him  of  the  custody  of  his  child- 
ren, (g).  It  would  be  different,  of  course,  if  the  change  were 
attended  with  circumstances  of  immorality,  which  showed  that 
his  home  was  no  longer  fit  for  the  residence  of  the  child,  {/i). 
A  child^s  religion  is  regulated  by  that  of  the  father, 
therefore,  when  a  mother  changes  her  religion  which  would 
have  the  effect  of  changing  the  religion  and  the  legal  sfafus 
of  the  infant,  the  Court  would  remove  her  from  her  position 
as  guardian,  (i). 

A  father  is  not  disentitled  to  the  custody  of  his  minor 
son  by  the  latter's  change  of  religion.  A  Brahmin  boy  16 
years  old  was  converted  by  a  Christian  Missionary  to  Chris- 
tianity. On  the  father's  suing  for  custody  the  boy  was 
made  over  to  him  because  he  was  a  minor.     The  Hiorh    Court 


(d)  Mayne  on  H.  L.  D.  192. 

(c)  Must:  Nihal  Devi  i».  Deoki  Xandan,  P.  R,  No.  25  of  1881  and  Must- 
Khem  Kaur  v.  Guju  Mai,  P.  R.  No.  23  of  78. 

(/)  See  section  23,  Indian  Contract  Act,  Murray  v.  Sassoon  Bin 
Solomon,  P.  R.  140  of  1879.  Must:  Sabib  Zadi  V.  C.  Newton,  P.  R.  15  of 
1887.  See  also  P.  R.  145  of  1888  where  the  principles  on  the  point  are 
diBCUssed  by  Justice  Rattigan. 

(g)   Muchoo  V.  Arzoon  Sahoo,  V.  W.  R.  235,  also  Act  XXI  of  1850. 

(h)   R  V.  Bczonji  Perry  O.  C.  591.     Mayne  on  H   L..  §  193. 

(0  Skinner  v  Crdc,  11  M  I.  A.,  309,  S.  C.  17  W.  E.  77. 
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held  that  the  qitestioa  was  not  affected  by  section  2^  clause 
(fj),  Act  IX  of  1875,  and  that  the  period  of  parental  control 
lasted  until  18  years,  ij)  It  is  a  criminal  offence  to  entice  from 
the  keeping  of  its  lawful  guardian  a  male  minor  under  the  age 
of  fourteen  or  a  female  minor  under  the  age  of  sixteen  (k) . 

A  was    originally   a    Hindu    and  became   a   convert    to    Fathei*  may 
Christianity  in  1893.    And  left  the  family   residence  and    his  lose  his  right 
minor    son    remained    in   his     grandfather's    custody.     The  "7^  ^^cquiee- 
father  after  his  conversion   did   not   contribute    tov/ards    the 
boy's    support  and  in  1896  applied  for  the  boy's  custody  who 
was  12  years  old.     Held  that   under   the   circumstances  the 
father  was  not  a  fit  guardian  of  the  minor.   (/). 

A  minor  being  incompetent  to  contract  an  agreement  by    Nature    of 
him  is  not  only  discovered  to  be  void  but  void  al/  inilio.     But  contract  by  a 
there  might  be  circumstances  which  may  have  misled  the  per- 
ison  dealing  with  the  minor  that  the  latter  was  of  age  and  if  he 
acted  bond  fide  and  only  subsequently  discovered  the  truth  he  is 
entitled  to  the  benefit  of  section  6.5,  Indian  Contract  Act.   {m). 

A  minor  representing  himself  to  be  of  full  age  sold  certain    Estoppel. 
property  to  A  and  executed   a  registered   deed  of   sale.     The 
deed  contained  a  recital  that  he  was  22  years  of  age.     It  was 
held,  in  a  suit  by  him  to   set  aside  the  sale   on  the  ground  of 
his  minority,  that  he  was  estopped,  (/i). 

A   minor    may    on    reaching    majority    ratify    contracts    Ratification, 
entered  into  during  his  minority,   (o). 

A  de  facto  guardian  of  a  Hindu  minor  has  power    in  case    Power  of  c?s 
of  necessity  to  mortgage  the  manor's  immoveable  property,    if  f"'^^°   guard- 
she  acts  in  good   faith,   and   the   minor   will   be  bound   by  it.  ^*"' 
A   de  facto  guardian  can  also  sell  the  minor's  property  under 
like  circumstances.   {7;). 


0)  Reade  v.  Krishna,  I.  L.  R.,  IX  Mad.,  S91. 

(h)  I.  P.  C,  Ss.  361,  363. 

\l)   Mokand  Lai  Singh  v.  Nobodip  Chunder  Singh,  I.L.R.,  2.5  Cal.,  881. 

(m)  P.  R.  23  of  '88,  I.  L,  R.  20  C.  508,  I.  L.  R.  23,  B.  13,  I.  L.  R.  19, 
B.  701.     See  central.  L.  R.,  18  C,  259,  do.  13,  B.,  50,  18,  M.,  415. 

(n)  Ganeshi  Lai  v.  Bapu,  I.  L.  R.  XXI  B.  198— Compare  I.  L.  R. 
24  Cal,  26.5,  do.  25  C  616  and  do.  26  C.  381,  where  the  Bombay  Ruling  ig 
dissented  from. 

(oj  Chetty  Colum  v.  Raja  Rangsawmy  8  M.  I.  A,  319,  I.  L.  R.  10  M., 
272.     See  also  authorities  cited  in  Trevelyan  on  Minors,    page    209. 

{p)  Ilanuman  Pershad  Panday  v.  Must  :  Babooee  Munraj  Koomaree 
6  M.  I.  A.  393.  Mastu  v.  Nuiid  Lai  P.  K.  73  of  1890,  Mohanand  Mandul  v. 
Jlafui-  Mandul,  XXVI,  C,  820. 
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Equities    in  AVhcncver  a  transaction  is  set  aside   on  the   siiM   of   the 

alieneV     °     minor,    the    latter  is  bound  to  make  g:ood  to  the   alienee    any 
money   which    may    have   been   applied    to   the  benefit  of  his 
estate,    [q). 
Onus.  In  suits  brought   by    minor    to   challenf^e  a    transaction 

entered  into  during  his  minority  by  his  guardian  the   onus    of 
proving  the  validity  of  the  transaction  is  on  the  alienee,    (r). 
Informal  The  mere  fact  that  there  is  no  formal  order  of   the  Court 

appointment    under  Section  -l-io.  Civil  Procedure  Code,  for  the  appointment 
of  guardian,     ^£  ^  guardian  ad  litem  to  a  minor  defendant    does    not  vitiate 
the  proceedings  when  it  appears  on  the  record  that  the    Court 
had  in  fact,  tliough   informally,    sanctioned    the    appoiutmeut 
of  a  certain  person  as  such  guardian,   {s) . 
Decrees.  A  minor,  who  is  properly  represented  in    a    suit,    will    be 

bound  by  its  result,  whether  that  result  is  arrived  at  by  hostile 
decree,  or  by  a  compromise  or  by  withdrawal,  {t) 
Gross    neg-  The  position  of  a  guardian  ad  litem  is  that  of  a  trustee 

lige  nee  ou  jjj^(j  ]^Q  is  IjQmjj  g^,.jr.^]y  ^Q  a^^  ill  the   interests    of  the    minor. 

Ian  °  ^^^^  -^^  ^^^^  "*^^  ^^^"^  liberty  of  abandoning  tlie  case,  as  he  would 
liave  were  it  his  own,  unless  such  abandonment  is  in  the 
interests  of  the  minor,  and  for  the  purpose  of  finding  whether 
such  guardian  was  guilty  of  laches  or  fraud  in  previous  proceed- 
ings, the  Court  has  power  to  g'"»  into  them  and  to  form  its  own 
conclusions  regarding  them.  («) 
Compromise  Section  4G:J  of  the  Civil  Procedure   Code   requires   an    ex- 

by  guardian  pygss  Sanction  of  the  Court  on  an  application  made  by  the  next 
friend  for  leave  to  withdraw  or  compromise,  and  in  granting 
the  sanction  the  Court  miist  make  due  enquiry  whether  the 
withdrawal  or  compromise  would  be  to  the  interest  of  the  minor. 
Any  such  compromise  or  withdrawal  made  without  such  sanction 
would  be  invalid.  {/;)  But  the  Court  has  no  power  to  enforce  a 
compromise,  even  though  the  terms  of  it  might  be  beneficial  to 
the  minors,  if  the  guardian  ad  litem  objects  to  the  same,  {w) 
Suits  against  A  guardian  is  liable  to  be  sued  by  his  ward    for    damages 

g  lardians.  arising  from  his  fraudulent  or  illegal  acts.  For  debts  due  by 
the  ward,  the  guardian  of  course  is  only  liable  to  the  extent  of 
the  funds  v.diich  have  reached  his  hands.  (.?•) 

(g)  Atma  Ham  v.  Hunar,  P.  R.  96  of  1888. 

(/•)   Lallii  Siiigli  r.  llageiidiu-  Laha,  8  W,  R   3^4. 

{s)   Dliaiipal  Mai  v.  Khazana  and  others,  P.  R.  U7  of  1S07. 

(1)   Kuniarajn  v  Secrctarv  of  State,  I.  L.  K.  11  JSJ.,  o?9. 

(")    P.  R.  ;{ouf  ]S98, 

(- )    P.  R.  105  of  1889  and  17  of  1890. 

(n)   Itaj  Hani  v.  Ram  Gopal.  I.  L.  R.,  23  M.,  378. 

(a)  Sheikh  Azccm-ud-diu  i.  Moouahee  Athur,  3  W.  R.  137. 
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Questions  : 

1.  What  is  the  rule  as  to  the  ag-e  of  minority  under 
tlie  Hindu  Law. 

2.  How  is  the  question  affected  by  the  Indian  Majority 
Aot  IX  of  1875? 

3.  AVhat  are  the  rij^hts  of  a  Sovereig-n  in  the  matter  of 
o^uardianship  under  the  Hindu  Law,  aiid  wlio  arc  supposed  to 
be  the  natural  and  proper  guardians  of  a  minor  ?  Name  them 
in  order, 

4.  What  pi-inciples  s^mdo  the-  Courts  in  making  an 
order  for  the  appointment  of  a  guardian? 

5..  What  is  the  nature  of  a  guardian's  right  as  regards 
custody  of  a  minor  ? 

6.  How  does  eliange  of  religion  affect  the  right  to 
custody  of  the  minor  : 

CaJ  when  tlie  change  of  religion  is  by  the  father  ; 
(i^)    when  it  is  by  the  mother  ;. 
(c)    when  it  is  by  the  minor? 

7.  Uiuler  what  circumstances,  if  any,  may  a  parent 
lose  his  right  to  custody  of  his  children  ? 

8.  What  is  the  nature  of  a  contract  entered  into  by 
a  minor? 

9.  Does  the  law  of  estoppel  apply  to  the  case  of  a, 
minor  ? 

10.  What  is  the- rule  as  to  ratification  of  contracts  by 
minors  ? 

11.  W^hat  i&  the  rule  as  to  equities  in  favor  of  an 
alienee  from  the  minor  ? 

1-2.  On  whom  does  the  oni/s  of  proving  the  Yalii.lity  of 
a  transaction  entered  into  with  a  minor  lie  ? 

13,  What  is  the  effect  of  an  informal  appointment  of  a 
guardian  ? 

li.  How  Ls  a  minor  affoctc<l  by  decrees  obtained  against 
him  and  what  is  the  power  of  the  Court  to  go  into  the 
previous  proceedings  ? 

15.  Subject  to  what  re.striction.  a  guardian  ad  litfini 
may  compromise  or  withdraw  a  suit  ?  What  is  the  duty  of 
the  Couit  in  this  respect? 

10.  What  suits  may  be  brought  against  a  guardian  and. 
what  is  the  extent  of  his  liability  therein  ? 
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CHAPTER  VII. 


Joint  Family. 

Unity  of  The  key-note  of  the  whole  Mitakshara  Law  is  the  follow- 

ownershipjj^  passaGTC  fiom  Yajnavalka: — 'Ths  o\;Mieriiiip  of  fitheif 
to  Mitakshara  and  son  is  the  same  in  land  which  was  acquired  by  the 
School.  grandfather,    or   in    a    corrody,    or  chattels.'    {a).      In    the 

opinion  of  the  Mitakshara,  before  partition  has  taken  place, 
every  parcener  has  his  ownership  fastened  upon  the  whole 
of  the  joint  property,  comprising  lands  and  cattle  and  gold 
and  silver,  and  all  other  moveable  effects,  and  even  a  trading 
business  in  which  the  family  is  concerned.  There  are  as 
many  ownerships  as  there  are  parceners.  Those  ownerships, 
each  of  them  has  the  whole  property  for  its  object.  No 
parcener  can  say  that  he  singly  is  the  owner  of  a  par- 
ticular share,  one-third  or  one-fourth.  As  the  Mitakshara 
makes  the  sons  co-proprietors  with  the  father,  neither  the 
father  nor  any  one  of  the  sons  can  at  any  given  moment  lay 
claim  to  a  share  numerically  defined.  By  fresh  additions  to 
the  joint  family  the  shares  \Sbvy.  Not  only  birth  but  death 
also,  affects  the  value  of  shares.  This  doctrine  of  the  unity 
of  ownership  has  been  thus  clearly  set  forth  by  the  Privy 
Council  in  the  case  of  Appovier  V5.  Kamsubha  Aiyan  :— 
*'  According  to  the  true  notion  of  an  undivided  family  in 
Hindu  Law,  no  individual  member  of  that  family,  whilst  it 
remains  undivided,  can  predicate  of  the  joint  and  undivided 
property,  that  he,  that  particular  member,  has  a  certain 
definite  share.  No  individual  member  of  an  undivided  family 
could  go  to  the  place  of  receipt  of  rent,  and  claim  to  take 
from  the  Collector  or  the  bailiff  of  the  rents,  a  certain  definite 
share.  The  proceeds  of  the  undivided  property  must  be 
brought  according  to  the  theory  of  an  undivided  family,  to  the 
common  chest  or  purse,  and  then  dealt  with  according  to  the 
modes  of  enjoyment  of  the  members  of  an  undivided  family. 
But  when  the  members  of  an  undivided  property  agree  among 
themselves  with  regard  to  particular  property,  that  it  shall 
thenceforth  be  the  subject  of  ownership  in  certain  defined 
shares ;  then  the  character  of  undivided  property  and  joint 
enjoyment  is  taken  away  from  the  subject-matter  so  agreed 
to  be  dealt  with  ;  and  in  the  estate  each  member  has  hence- 
forth a  certain  and  definite  share,  which  he  may  claim  a  right 

(a)  Mitakshara,  translation  b}'  Colebrookc,  Cliap.  1,  section  5,  p,  3. 
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to  receive  and  enjoy  in  severalty,  although  the  proiDcrty   itself 
has  not  been  actually  severed  and  divided.''^   {o). 

This  is  the  view  of  the  school  of  aggregate  ownership  which 
extends  over  the  whole  of  the  north-west  from  the  Vindhya 
Hills  to  the  banks  of  the  Indus,  includes  the  Provinces  of 
Oudh  and  Mithla,  and  includes  also  the  whole  of  the  Peninsula 
from  the  south  of  the  Vindhya  chain  to  Cape  Comorin. 
There  are  minor  differences  in  different  localities,  but  nowhere 
in  the  above-mentioned  area  is  the  general  proposition  at  all 
denied,  nor  are  its  plain  deductions  disregarded  or  rejected  (e). 

The  Bengal  School  is  designated  as  that  of  "  fractional  Bengal 
shares/'  A  Bengal  joint  family  does  not  involve  any  joint  School, 
rights  as  between  a  father  and  his  sons.  In  it  the  joint  rights 
are  between  brothers,  or  those  who  claim  through  brothers. 
A  Mitakshara  family  involves  joint  rights  as  well  between  a 
father  and  his  sons,  as  between  different  brothers  or  those 
who  claim  under  different  brothers.  The  shares  in  Bengal 
School  can  be  numerically  defined  before  partition.  Nor  does 
the  value  of  those  shares  vary  at  different  periods.  There  is 
no  advantage  or  disadvantage  to  be  gained  or  suffered  by  an 
early  or  late  partition.  Even  before  partition  one  member 
can  go  to  the  place  of  collection  of  rent  and  can  demand 
from  the  bailiff  his  particular  share  of  the  collected  rent.  At 
least  the  share  which  he  will  obtain  is  definite  and  not  liable 
to  be  increased  or  decreased  at  any  future  date,  unless  by 
guccession  to  some  other  member,  which  is  a  different  matter 
altogether. 

In  a  Mitakshara  family  the  doctrine  of  survivorship  Survivorship, 
prevails.  This  matter  is  explained  thus  by  Sir  Barnes  Peacock 
in  Sadabarat  Pershad  Lahoo  v.  Mt.  Foolbash  Kooer.  {(I). 
'According  to  the  Mitakshara  Law  if  a  member  of  a  joint 
undivided  family  dies  without  a  son,  leaving  a  brother,  his 
widow  does  not  take  his  share  by  descent.  If  he  leaves  a  son 
the  son  takes  by  descent,  but  if  he  leaves  a  widow,  the  survivors 
take  by  survivorship,  legally  and  equitably  for  themselves, 
and  not  in  trust  for  the  heirs  of  the  deceased.  The  deceased's 
heirs  have  no  interest,  either  legal  oi-  equitable,  in  the  share 
which  passes  by  survivorship  to  the  surviving  co-sharers.' 

(h)   11,  Moore's  I.  A.,  75,  8,  W.  R.,  P.  C,  1. 

(c)  Krishna  Kamal  Bhattacharii's  lecturea   on    Joint    ITindu    Family, 
p.  173. 

(d)  Sadabarat  PersLad  Lahoo  v,  Foolbash  Kooer  12,  W.  K.,  F,  B,,  1, 
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The  doctrine  of  sarvivorsliip  is  totally  inconsistent  with 
the  principle  of  fractional  owaerdiip.  The  Bengal  School 
gives  the  widow  of  a  person  dying-  without  male  issue,  the 
whole  of  his  property,  although  he  may  have  been  joint  with 
his  brothers  or  other  coparceners  at  his  death. 
Who  are  co-  Co-ownership  is  not  vested  in  all  the  members    of  a  joint 

parceners.  faniil3%  The  joint  family  consists  of  all  the  descendants, 
male  or  female,  of  a  married  pair.  The  coparceners  include 
only  the  male  descendants  to  the  fourth  generation,  and  thus 
consists  of  the  man  himself,  his  sons,  grandsons,  and  great- 
grandsons.  This  coparcenary  title  arises  at  birth,  it  is  called 
an  inchoate  title,  for  it  is  not  a  complete  one  till  partition. 
It  represents  a  variable  interest,  being  diminished  by  every 
successive  birth  of  a  male  member  of  the  family  within  three 
generations  from  the  original  owner,  and  being  increased  by 
every  successive  death  of  such  coparcener.  Each  parcener 
has  this  inchoate  and  variable  title  fastened  on  the  whole  pro- 
perty so  long  as  it  remains  joint.  ((?). 
Rights  of  CO-  The  relative  rights  during  the  continuance    of   the    joint 

parceners.      estate  may  be  sumBied  up  as  follows  : —    . 

(I).     All  coparceners    can  claim  partition,  assuming  the 

ancestors  above  them  are  dead. 
{■I).     All    have    rights  to    maintenance,    and    rights    o£ 
maintenance    belong    also    to    members    of   joint 
family  who  are  not  coparceners, 
(3).     Coparceners  can  defeat  alienations    made    without 

their  consent. 
(4).     Some  have  rights  of  management. 
(5).     All  acquisitions  of  property  made  by  any    member 
of  the  joint  family  with  the  use  of  the  joint  funds 
are  joint  estate.  (,/). 
Obstructed  The  same  ]>rinei pie,  f/^.,  that    pi'operty    vests    in  certain 

tr"  t  j""*^^^'  relations    by    birth    and  not  in  other  relations,  gives  rise  to  a 
pert.y.  division  of  property  into  two  classes,   which  are  spoken  of   by 

Hindu  Lawyers  as  Apratibandha  and  Sapratibandha  terms 
which  have  been  translated  into  unobstructed  and  obstruct- 
ed.    These  terms  are  thus  explained    in  the  Mitakshara.   (y). 


(e)   Cowell's  Hindu  Law,  editic.ii  of  1895.  p.  7. 
(/)  Do.  do.,  do.,  p.  y. 

\g)   Mitakshara,  I.  1,  §  3, 
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^'  The  wealth  of  the  father  or  of  the  paternal  grandfather 
becomes  the  property  of  his  sons  or  of  his  grandsons,  in  right 
of  their  being  his  sons  or  his  grandsons,  and  that  is  an  inherit- 
ance not  liable  to  obstruction.  But  property  devolves  on 
parents  or  uncles,  brothers,  or  the  rest,  upon  the  demise  of  the 
owner,  if  there  be  no  male  issue,  and  thus  the  actual  existence 
of  a  son  and  the  survival  of  the  owner  are  impediments  to  the 
succession,  and  on  their  ceasing,  the  property  devolves  on  the 
successor  in  right  of  his  being  uncle  or  brother.  This  is  an 
inheritance  subject  to  obstruction.''^  The  distinction  is  the 
same  as  that  which  exista  in  English  Law  when  we  speak  of 
estates  vested  or  contingent,  or  of  an  heir  as  being  the  heir-at- 
law  or  the  \\Q\v presutnpfive.  The  unobstructed  or  rather  the 
luiobstructible  estate  ia  that  in  which  the  future  heir  has  al- 
ready an  interest  by  the  pure  fact  of  his  existence.  If  he  lives 
long  enough  he  must  necessarily  succeed  to  the  inheritance, 
unless  his.rights  are  defeated  by  alienation  or  devise ;  and  if  he 
dies  his  rights  will  pass  on  to  his  son,  unless  he  himself  is  in 
the  last  rank  of  Sapindas,  in  which  case  his  son  will  be 
out  of  the  line  of  unobstructed  heirs.  On  the  other  hand, 
the  person  who  is  next  in  apparent  succession  to  an  obs- 
tructed or  rather  an  obstructible  estate  may  at  any  moment 
find  himself  cut  out  by  the  inter-position  of  a  prior  heir, 
as  for  instance,  a  son,  widov/  or  the  like.  His  rights 
will  accrue  for  the  first  time  at  the  death  of  the  actual 
holder  and  will  be  judged  of  accoi'ding  to  the  existing  state 
of  the  family  at  that  time.  Any  nearer  heir  who  may  then 
be  in  existence  will  completely  exclude  him,  and  if  he  should 
die  before  the  succession  opens,  even  though  he  would  have 
succeeded,  had  he  survived,  his  heirs  will  not  take  at  all, 
unless  they  happen  themselves  to  be  the  next  heirs  to  the 
deceased.  In  other  words  he  cannot  transmit  to  others  rights 
which  had  not  arisen  on  himself,    [h). 

Property  which  has  been  inherited  as  unobstructed  pro-  Ancestral 
perty  is  ancestral.  Property  which  has  been  inherited  as  property, 
obstructed  property  is  not  ancestral  property.  In  other  words, 
all  property  which  a  man  inherits  from  a  direct  male  ancestor, 
not  exceeding  three  degrees  higher  than  himself,  is  ancestral 
property  and  is  at  once  held  by  himself  in  coparcenary  with 
his  own  issue.  But  when  he  has  inherited  from  a  collateral 
relation,  as  lor  instance,,  from  a  brother,  nephew,  cousin  or 
uncle,    it    is    not    ancestral    property.     Consequently  his  owix 

(/i)   Mayne  on  H.  h.,  §  250. 


48 

descendants  are  not  parceners  in  it  with  him.  They  cannot 
restrain  him  in  dealing  with  it  nor  compel  him  to  give  them  a 
share  of  it.  On  the  same  principle,  property  which  a  man  in^ 
herits  from  a  female,  or  through  a  female,  as  for  instance,  a 
daughter's  son,  or  which  he  has  taken  from  an  ancestor.  More 
remote  than  three  degrees,  or  which  he  was  taken  as  heir  to 
a  priest  or  a  fellow-student,  would  not  be  ancestral  property. 
And  that  which  is  ancestral  and  therefore  coparcenary,  as 
regards  a  man's  own  issue  is  not  so  as  regards  his  collaterals; 
for  they  have  no  interest  in  it  by  birth. 

On  the  other  hand  property  is  not  the  less  ancestral 
because  it  was  the  separate  or  self-acquired  property  of  the 
ancestor  from  whom  it  came.  When  it  has  once  made  a 
descent,  its  origin  is  immaterial.  And  all  savings  made  out  of 
ancestral  property,  and  all  purchases  or  profits  made  from  the 
income  or  salary  ancestral  property  would  follow  the  charac- 
ter of  the  fund  from  which  they  proceeded,   {i) . 

Panjab.  According  to   the  Customary  Law  of  the   Panjab   an- 

cestral property  means  property  inherited  from  a  direct 
male  ancestor,  and,  as  regards  collaterals,  property  inherited 
from  a  common  ancestor.  Property  originally  belonging  to  a 
common  ancestor  does  not  cease  to  be  ancestral  property,  because 
it  comes  to  a  descendant  of  that  ancestor  through  abandon- 
ment by  a  near  relation  rather  than  by  simple  inheritance. 
It  also  includes  property  to  which  a  daughter  and  her  sons 
have  succeeded,  but  which,  if  descent  had  been  through  a  son, 
would  be  ancestral  property.  Profits  of  ancestral  immoveable 
property  and  purchases  effected  with  such  profits  are  not 
ancestral  immoveable  property  under  Customary  Law,  in  such 
a  sense  that  a  descendant  of  the  ancestor  from  whom  such 
devolved  can  interfere  with  the  disposal  of  such  profits,  property 
or  purchases.  Before,  however,  a  person  can  claim  any  ri<i-ht 
on  the  ground  of  the  property  being  ancestral  he  must  be 
able  to  establish  his  title  to  succeed  to  it.  (;*). 

Joint    pro-  Joint  or   coparcenary  property    is  that    sort  of   property 

pe^^fcy-  jjj  which  two  or  more  persons    have   an  interest.     Joint   pro- 

perty is  either  ancestral  property,  jointly  acquired  property  or 
property  thrown  into  a  common  fund. 

(i)  Mfiyiic  on  II.  L.  §  250,  251  cf.  V.  R.  4  of  1900. 

(j)  llattif^an's  Digest,  ol'  Ctistoinary  Law,  para.  59,  Explanations  I,  and 
II  ami  r.  R.  13  of  1890,  31  of  1^91,  32  of  IbUS,  4  of  1900,  69  of  1896. 
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Property  jointly  acquired  by  members  of  a  joint  Hindu  Property 
family,  either  through  their  joint  funds  or  their  joint  labour,  ^°/j.gJ^^^  *°' 
is  joint  property  (/^). 

Though  property  be  originally  self -acquired,  if  it  appears    Property 
that  it  is  voluntarily  thrown  into  the   Joint  Stock,    with   the  ^^^^o^'°tock 
intention  of  abandoning  all  separate  claims  upon  it,  it   would 
thereupon  become  joint  property.  {I}. 

The  whole  doctrine  of  self-acqUisition  is  briefly  stated  Self-acquui* 
by  Yajnavalka  as  follows  :  **  Whatever  is  acquired  by  the  ^°^* 
co*parcener  himself,  without  detriment  to  the  father's  estate,  as 
a  present  from  a  friend,  or  a  gift  at  nuptials,  does  not  apper* 
tain  to  the  co-heirs.  Nor  shall  he  who  recovers  hereditary 
property  which  has  been  taken  away,  give  it  up  to  the  co- 
parceners ;  nor  what  has  been  gained  by  science."  The  Mitak- 
shara  adds  that  the  words  "  without  detriment  to  the  father's 
estate  "  must  be  connected  with  each  member  of  the  sentence^ 
**  Consequently  what  is  obtained  from  a  friend  as  the  return  o£ 
an  obligation  conferred  at  the  charge  of  patrimony  ;  what  is 
received  at  a  marriage  concluded  in  the  form  Asur  ;  what  is 
recovered  of  the  heriditary  estate  by  the  expenditure  of  the 
father's  goods ;  what  is  earned  by  science  acquired  at  the 
expense  of  ancestral  wealth  ;  all  that  must  be  shared  with 
the  whole  of  the  brethren  and  the  father."  (m).  Jimut-Vahaa 
lays  it  down,  that  where  it  is  attempted  to  reduce  a  separate 
acquisition  into  common  property  on  the  ground  that  it  was 
obtained  with  the  aid  of  common  property,  it  must  be  shown 
that  the  joint  property  was  used  for  the  express  purpose  of 
gain.  It  becomes  not  common  merely  because  property  may 
have  been  used  for  food  or  other  necessaries,  since  that  is 
similar  to  the  sucking  of  the  mother's  breast.  The  subject 
was  discussed  by  the  Bombay  High  Court  in  Lakshman  v. 
^lussammat  Jamna  Bai  in  which  the  Court  remarked  : — "  AVe 
think  that  we  shall  be  doing  no  violence  to  the  Hindu 
texts,  but  shall  be  only  adapting  them  to  the  condition  of 
modern  society,  if  we  hold,  that,  when  they  speak  of  the 
gains  of  science  which  has  been  imparted  at  the  family 
expense,  they  intend  the  special  branch  of  science  which  is 
the  immediate  source  of  the  gains,  and  not  the  elementary 
education  which  is  the  necessary  stepping-stone  to  the  acqui- 

{k)  Ram  Pershad   v.   Slieo   Charan,   10   M.    I.   A.   490,   Radliabai  v, 
Isan'^rao,  I.  L.  R.,  3,  Bom.,  151. 

(I)  Krishnaji  i\  Maro  Mahadco,  I.  L.  R.,  1.5.  Bom.,  32, 
(w)  Mit-akahara,  IV,  §6,  Mayue'a  H.  L.,  §  257. 
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sition  of  all  science."   (n). 

f.  Where  the  ancestral  property   is   of   trifling   nature  and 

could  not  be  the  gerra  of  the  wealth  subsequently  acquired, 
the  property  is  self-acquired,  {n).     But  where  there  is  ancestral 

-  property    by   muans  of  which    other   property   may    possibly 

have  been  acquired,  it  is  lor  the  party  alleging  self-acquisition 
to  prove  that  it  was  acquired  v/ithout  any  aid  from  the  family 
estate.   (;j). 

-p  .«.,„>,,,+ ;^v,  The  normal  state   of    every  Hindu  family  is  ioint.     Pre- 

of  union.  sumably  every  such  ramily  is  jouit  m  rood,  worship  and 
estate.  In  the  absence  of  proof  of  division  such  is  the  legal 
presumption.  But  the  members  of  the  family  may  sever 
in  all  or  any  of  these  three  things,  iq).  It  is  settled  law 
that  the  normal  state  of  every  Hindu  family  is  joint,  and  in 
the  absence  of  proof  of  division,  the  presumption  of  law  is 
that  every  such  family  is  joint  in  food,  worship  and  estate  : 
but  this  is  only  a  presumption,  and  although  perfectly  true 
as  an  abstract  principle,  the  degree  of  weight  to  be  attached 
to  it,  or  the  extent  of  proof  required  to  rebut  it,  must  depend 
-on  the  circumstances  of  each  case  and  the  way  in  which 
the  principle  is  sought  to  be  applied.  Where,  therefore,  in 
a  suit  to  recover  possession  of  property  alleged  to  have 
been  held  in  joint  ownership  by  the  plaintiffs  and  their 
deceased  uncle,  and  which  it  appeared  was  transferred  by 
the  latter  to  his  wife  by  a  registered  deed  of  gift,  it 
was  established  that  some  of  the  said  property  was  ances- 
tral, and  it  was  not  contended  that  it  had  ever  been 
divided  by  metes  and  bounds,  or  that  the  plaintiffs  had 
ceased  to  have  a  share  in  it,  but  what  was  contended  was, 
that  the  shares  in  it  had  been  so  ascertained  and  dealt  with 
that  it  had  ceased  to  retain  its  character  of  joint  undivided  pro- 
perty, held,  that  the  ordinary  presumption  must  receive  its  full 
force,  and  that  the  onn-^  clearly  lay  on  those  who  asserted  that 
Avhat  was  the  ancestral  estate  of  a  joint  and  undivided  Hindu 
family  had  become  separate  by  partition  or  otherwise.  (;')• 

(/i)  6.  Bom.,  225.,  p.  242.  Krislinaji  Mahadoo  v.  Moro  Mahadeo, 
I.  L.  R  ,  15,  Bom.,  32. 

(0)  Ahmadbhoy  vs.  Kasinibhoy,  I.  L.  R.,  13,  Bom  ,  53-t  ;  10  M.  I-  A., 
p.  505. 

(p)  3oti  Ram  and  another,  v.  Mussammat  Siirasti  and  others,  P.  R. 
No.  13  of  18S3- 

(<j)   Per  curium,  Nilkisto  Dclji  v.  Beer  Chander,  12,  M.  I.  A.,  p.  54,0. 

()■)  Joti  Ham  and  othcra  v,  iluisammat  Surusli  and  others,  P.  11.  No, 
13  of  1883. 
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There  is  a  presumption  that  the   normal  state  of  every    Acts  of   co» 
Hindu  family  is  joint.     The  degree  of  weight  to  be   attached  parceners. 
to  this  presumption  must  depend  on  the  circumstances  of  each 
case.     When  the  family  is  proved  to  be  joint  the  striking  of  a 
balance  bv  one  of  the    sons    binds  the  other  sons  to  the  same 
extent  as  if  he  was  their  agent  dnly  appointed,  under   section 
251,  Indian  Contract  Act.     A    manager    oft  a    Joint    Hindu 
family  under  similar  circumstances  can  give  a  valid  dif  charge,  (v). 
The  presumption  that  when  once  a  Hindu  family  is  shown  to. 
have  been  joint,  it  is  presumed  to  remain  so    until    an    actual 
partition   is   proved,    is   not  applicable   where  it  is  admitted 
that  a  disruption   of    the   unity   of  the  family   has   already 
taken  place,   (t). 

The  presumption  as  to  the  property  of  a  Hindu  family, 
descended  from  a  common  ancestor  remaining  joint  until  par- 
tition is  shown  are  presumptions  of  fact,  such  as  are  provided- 
for  by  section  114,  Indian  Evidence  Act.  Such  a  presumption, 
laay  be  weakened  or  even  rebutted  by  proof  of  facts  which; 
give  rise  to  an  inference  that  the  property  is  held  in  separate 
o-wnersliip,  even  though  there  is  no  evidence  of  a  formal, 
partition.  There  may,  however,  be  a  partial  partition  of  the- 
family  property,  while  the  other  members  remain  united,  [n). 

In  the  Panjab  the  true  and  perfect  joint  Hindu  family  of 
the  Mitakshara  rarely  exists  and  disruptions  of  joint  families- 
take  place  without  express  partition.   (,-). 

When  there  is  a  joint  Hindu  family  with  a  father  at  its  Appointment- 
head,  and  one  of  the  sons  is    appointed    a   gomashia  and  part-  »^  ^^e  mem-, 
ner,  all  the  members  of  the  family,    father   and  sons,   do  not  1?,^^ -j^ "'  tha 
thereby' become  gomashlas  and    partners.     The    members    of  mashta  anc 
such  a  family  do  not  constitute  a  single  person   to  all  intents  partner, 
and  purposes  to  a  person    who    enters    into   partnership    with 
one  of  them,  and  though    they    are   all    joint    inter  se  as  res- 
pects ancestral  and  it  may    be  other    property,  as  regards   a. 
stranger  who  enters  into  partnership  v/ith   one    of    them,    the 
other  members  of  the  family  are   strangers    to  the    pa;rtner-- 
ship.   {iv). 

(s)  Bicha  Lai  and  others  i'.  Jai  Parshad  and  others,  P.  R.  No.  45  of  1899 ; 
P.  L.  Reporter,  Vol.  I,  p.  18.  Case  No.  1332  of  1896.  (P.  R.  No. 43  of  1899). 
Also  P.  R.  63  of  1883  and  58  of  1882. 

{t)   Amir  Chand  v.  Ghasita  Mai,  P.  R.  No.  143  of  1882. 

(u)  Budha  Mai  v.  Bhagwan  Das  and  others,  P.  R.  No.  80  of  1886, 
upheld  by  the  Privy  Council.      (I.  L  R.,  XVIII,  C.  302). 

(r)  Rup  Chaud  and  Ram  Das  v.  Basanta  Mai  and  Sela  Mai,  P.  R. 
N^.  102  of  1889. 

(»")  Honda  Ram  and  2  others,  v.  Desu  Earn  and  2  others.  P.  R.  No, 
162  of  1888^ 


(     52     ) 

Position    of  go  ]ong  as  the  manager  of  the  Joint  Family  administers 

manager.  -^  j.^^.  ^y^^  purposes  of  the  family,  he  is  not  under  the  same 
obligation  to  economise  or  to  save,  as  would  be  the  case  with  a 
paid  agent  or  trustee.  (a>).  The  reason  is  that  the  manager  is 
dealing  with  his  own  property,  and  if  he  chooses  to  live  expen- 
sively, the  remedy  of  the  others  is  to  come  to  a  partition.  On 
the  other  hand  "  he  is  certainly  liable  to  make  good  to  them 
their  shares  of  all  sorts  which  he  has  actually  misappropriated, 
or  which  he  has  spent  for  purposes  other  than  those  in  which 
the  Joint  Family  was  interested.  No  member  of  Joint  Hindu 
Family  is  liable  to  his  co-parceners  for  anything  which  might 
have  been  actually  consumed  by  him  in  consequence  of  his  hav- 
ing a  larger  family  to  support  or  because  of  his  having  a  larger 
number  of  daughters  to  marry  than  the  others.  All  such  ex- 
penses are  legitimately  considered  to  be  joint  expenses  of 
the  family.  {^). 

The  manager  is  the  agent  for  the  other  co-parceners  with 
authority  to  do  acts  for  their  common  necessity  or  benefit. 
When  there  is  good  faith  there  is  no  right  to  an  account  by 
any  co-parcener  to  rectify  past  inequality  of  enjoyment. 
Such  co^parcener  could  at  any  time  have  claimed  partition, 
and  if  he  abstained  from  doing  so  he  impliedly  consented 
to  what  was  expended.  But  there  might  be  special  circum- 
stances which  give  rise  to  a  right  to  an  account,   (z). 

In  Obhay  Chunder  versus  Piyari  Mohon   Gooho  (a)  the 
Manager  question  was  referred  to  the  Full  Bench  whether  the  manag- 
can  be  called  ing  member  of  a  joint  Hindu  family  can  be  sued  by  the  other 
to  account,      members  for  an  account.     Mr.  Justice  Hitter  in   making  the 
reference  said  "  suppose,  for  instance,  that  one  of  the  members 
of  a  joint  family,  with  a  view  to    separate  from  the  others, 
asks  the  manager  what  portion  of  the  family  income  has  been 
actually  saved   by   him  during   the   period  of  his  manager- 
ship.    If  the  manager  chooses  to  say  that  nothing  has   been 
saved,  but  at  the  same  time  refuses  to  give  an  account  of  the 
receipt  and    disbursements    which    were  entirely  under  his 
control,  how  is  the   member  who  is  desirous  of  separation   to 
kaow  what  funds  are  actually  available   for  partition  ?     And 

(r)  Tara  Chaiid  y.  Reeh  Ram  3  M.  H.  177,  Jagmohan  Da3,  v.  Monyre 
Pas  10  B.  528. 

(i/)  Saorpe  Money  Dasn  v.  Denobander  6  M.  J.  A.  L.  640.    Mayue  on 
H.  L.  and  26. 

(z)   Cowell'B  Hindn  Law,  page  8. 

(a)  5,  B.  L.  R..  347,  13  S.  C.  13  §  W.  R.  (F.  B.)  75. 
See  svjeo  Damodar  Das  c.  Uttsm  Ram,  17  Bom ,  271. 
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according  to  what  pvineiple  of  law  or  justice  can  it  be 
said  that  he  is  bound  to  accept  the  ipse  dixit  of  the  manaj^er 
as  a  correct  representation  of  the  actual  state  of  things  ?  The 
High  Court  held  that  the  manager  could  be  compelled  to  give 
an  account. 

Where  there  is  an  ancestral  trade,  the  infant  members  of  AnceBtra! 
the  joint  family    will    be  bound   by  all  acts  of  the  manager  ^^^^^^ 
necessary  to  the  carrying  on  of  the  business  on   the  principle 
of  a  partnership  amongst  the  members  of  the  family  includ- 
ing infants,   {b). 

In  transactions  affecting  corporate  property  all  the  co-  .  ^^^^^^^t^  *^^ 
parceners  must  be  privy  to  it.  A  single  member  cannot  sue  ^°'" 
or  take  out  execution  to  recover  a  particular  portion  of  the 
family  property  for  himself,  whether  his  claim  is  preferred 
against  a  stranger  who  is  asserted  to  be  wrongfully  in  possession 
or  against  his  co-parceners.  If  any  of  the  members  refuse  to 
join  as  plaintiffs,  they  may  be  made  defendants,   (o). 

On  the  other  hand,  where  the  act  of  a  third  party  with  ^"'^  ^^  °°^ 
respect  to  the  joint  property  has  caused  any  personal  and  special 
loss  to  one  of  the  co-sharers  which  does  not  affect  any  others, 
he  can  sue  for  it  sepai'ately  and  they  need  not  be  joined,  {d). 
A  mere  trespasser  may  be  sued  by  one  co-sharer  when  the  object 
is  to  remove  him  without  claiming  any  special  share  for  the 
cf -parcener,  {e).  A  member  of  a  joint  family  who  has  contracted 
in  his  own  name  for  the  benetit  of  the  family  may  sue  upon 
the  contract  in  their  behalf  without  joining  others.  {/),  A 
single  member  can  sue  alone  when  he  has  entered  into  a  con- 
tract in  his  individual  capacity.   (^). 

When  some  of  the  co-sharers  ai'^  minors  it  has  been  held    Suit    by 
that  the  managing  member  may  sue  on  their  behalf,  but  he  "^^'^^g®^^' 
could  not  do  so  on  behalf  of  adult  members  of  it.  {h). 

In  Madras  a  Karnawan,  however,  is  invariably  considered 
entitled  to  sue  on  behalf  of  the  tartuad,  as  its  i^presentative.   {i). 

(fe)  Bam  Iial  Thakursi  Das  v.  Lakhmi  Chand  Muni  Ram  1  Bom. 
H.  C.  R.,  App.,  15  I.  L.  B.,  5  Bom.  38,  I.  L.  R.,  20  B  767,  and  Mul  Chaud 
V.  Sadhu  Siugh  P.  R.  50  of  1893,  and  P.  R.  20  of  1897. 

(c)  Hari  Gopal  v.  Gokal  Das,  12  Bom.  158,  Nareing  Das  v.  Chela 
Ram,  Punjab  Chief  Court  case  No.  169  of  1897  reported  as  No.  2  in  Punjab 
Law  Reporter.  Vol.  I.  p.  4. 

(d)  Chandu  v.  Macnaghten,  23  W.  R.,  386. 

(e)  Radha  Perahad  v.  Yusaf,  7  Cal.  of  1888.     414,  P.  R.  74  of  1888. 
(/)  BauBi  Singh  v.  Soodiat  Lai,  7  Cal ,  739. 

(<;)  Jagahai  v.  Ruatamji,  I,  L.  R.,  9  Bom.,  311. 
(h)  Sadnla  Khan  v.  Bhana  Mai,  P.  R.  58  of  1882. 

(i)  Ramaya  v.  Venkat  Rutnam  I,  L.  R.,  XVII,  Mad.,  122— See  also 
lUbject  discuwed  ia  H.  Chand's  C.  P.  C,  p,  396  to  p.  400. 
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The  manager  oi  a   tarwad,  has    in    the    manag-pment  of 
tavwad  property  somewhat  larger  powers  than  are  accorded  to 
a  Hindti  manager.    {J  ). 
F  "ovment  -^  co-parcenor  cannot,  without  permission,   do    anything 

of  fam'ily  pro-  which  alters  the  nature  of  the  property  ;  as,  fur  instance,  build 
perty.  upon  it.      Where  such  an  act  is  an  injury  to  his  co-pavcener  or 

where  the  co-parcener  is  building  on  land  in  excess  of  that  which 
would  come  to  him  on  a  partition,  the  Courts  will  compel  him 
to  remove  the  building  or  compensate  the  other  co-sharers,  {/c). 
The  mere  fact  that  one  member  of  the  family  holds  exclu- 
sive possession  of  any  part  of  the  property,  carries  with  it  no 
undertaking  to  pay  rent,  in  the  absence  of  some  agreement  to 
that  effect,  express  or  implied.   {Ij. 

Questions. 

1. — What  is  the  law  as  to  ownership  of  property  accord- 
ing to  Mitakshara  ?  And  liosv  has  the  Privy  Cauncil  explained 
this  view  ? 

2. — In  what  way  does  it  differ  from  the  Bengal  Sebooi 
of  law  in  this  respect  ? 

3. — What  do  you  understand  by  the  doctrine  of  suvvi- 
vorship  ? 

4. — Who  are  co-parceners  and  what  are  their  rights 
under  the  Hindu  Law  ? 

5. — Explain  the  terms  'obstructed^  and  ^ unobstructed*" 
property  ? 

6. — What  is  ancestral  property  according  to  Hindu 
Law?  Does  the  Customary  Law  of  the  Panjab  take  any 
different  view  in  this  respect  ?  Explain  the  difference,  if 
any. 

7. — What  constitutes  joint  property? 

8. — What  view  the  Mitakshara  takes  in  respeet  of  '  self- 
acquired'  property  ? 

9. — What  is  the  effect  of  elementary  education  acquired 
at  the  expense  of  the  family  estate?  And  what  would  be  its 
effect  if  it  were  of  a  special  nature  which  entailed  unusual 
expenditure  of  the  family  property? 

10. — What  is  the  rule  as  to  onus  in  the  matter  of  a    pro- 
perty being  ancestral  or  self-acquired  ? 

0)  Tod  V.  Kunhamad  Hajee,  I.  L.  R.  175.     Mayne  on  H.  L.  §  268. 
(fc)   Shadi    V.    Anup  Singh,    I.  L.    R.,  XII,  All.    436,  Hidayat    Ali   V. 
Basit  Ali  P.  R.  54  of  1S92. 

(0  Gobind  Chandar  t.  Ram  Comraar  24  W,  R.,  393. 
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What  is  the  normal   state   ot*  a    Hindu  family  and  what 
is  the  ordinary  presumption  in  the  matter  : 
(a)   According  to  Hindu  Law? 
(i)    Accordmg-  to  Panjab  Customary  Law? 
11. — What   are    the  rights  of  the  fanily  members  inter  se 
in  case  one  of  them  is  appointed  a  Gomashta  ? 

12.-— What  is  the  position  of  a  manager  of  a  joint 
Hindu  family  ? 

13. — What  is  the  law  as  to  his  liability  to  bo  called  upon 
for  an  account  ? 

14. — When  there  is  an  ancestral  family  trade,  what  is  the 
rule  as  to  the  liability  of  infant  members  of  the  family  ? 

15. — In  transactions  affecting  corporate  property,  is  it 
necessary  that  all  co-parceners  be  privy  to  it  or  be  ]iarties  to  a 
suit  in  respect  thereof  ?  In  what  cases  may  a  co-parcener  sue 
alone  ? 

Is  a  managinir  member  of  the  family  entitled  to  bring  a 
suit  on  behalf  of  the  family  or  some  of  its  members  ?  If  so, 
in  what  cases.  "What  is  the  rule  in  ■Madras  in  this  respect? 
Explain  your  answer  giving  reasons. 

16. — What  is  the  rule  as  to  the  enjoyment  of  family 
property  by  the  co-parceners?  What  would  be  the  course 
taken  by  the  Courts  if  one  member  builds  upon  the  family 
land  without  the  consent  of  the  rest  ? 
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CHAPTER  VIII. 

Debts. 

There   are   three   sources   of  liability   for  discharging  a 
debt  contracted  by  another  : — 

1.  The  relcgious  duty  of   discharging  the  debtor  from 
the  sin  of  his  debts. 

2.  The  moral  duty  of  paying  a  debt  contracted  by  one 
whose  assets  have  passed  into  the  possession  of  another. 

3.  The  legal  duty  of   paying   a  debt  contraeted  by  one 
person  as  the  agent,  express  or  implied,  of  another,  {a) 

Limited  to  In  Hindu  Law  a  debt  is  not  only  an  obligation  but  a  sin, 

aBsots.  the  consequences  of  which   follow  the   debtor   in    the   next 

World.     The  obligation  is   religious,  but   the  liability  is  now 
limited   to    assets    of    the   deceased   inherited  by    the  heir 
according  to  the  law  administered  by   the   Courts   in  British 
India. 
Cases  in  ^^^  ^^ns  arcj  howevcr,  not  compellable  to  pay  sums  due  by 

which  it  does  their  father  for  spirituous  liquors,  for  losses  at  play,  for  pro- 
not  arise.        mises  made  without  any  consideration  or  under  the  influence  of 
lust  or  wrath,  or  a  fine  or  a  toll,  or  any  debt  for  a  cause  repug- 
nant to  good  morals.  {6).     Ancestral  property  in  the  hands  of 
Sons  is  liable  for  a  father's  debt  incurred  as  a  surety  (c). 
Debt  speed  The  freedom  of  the  son  from  the  obligation  to  discharge 

notbebenefi-  the  father's  debt  has  reference   to   the   nature   of    the  debt 
^  and   not  to  the   nature  of   the  estate,  whether  ancestral  or 

acquired  by  the  creator  of  the  debt.  It  is  not  founded 
on  any  assumed  benefit  to  himself,  or  to  the  estate,  arising 
from  to  the  origin  of  the  debt.  It  is  the  pious  duty  of  the 
son  to  discharge  it,  provided,  however,  that  it  be  not  immoral 
(d).  In  cases  governed  by  the  Hindu  Law  of  the  Mitakshara, 
where  a  son  sues  for  a  declaration  that  a  mortgage 
of  the  ancestral  property  made  by  his  father  and  to  which 
he  is  no  party  will  bind  the  property  only  during  the  life- 
time of  his  father,  and  is  void  as  against  himself,  the  plaintiff 
cannot  obtain  such  declaration,  unless  it  be  shown  that  the 
debts  of  the  father  secured  by  the  mortgage,  were  contracted 
for  immoral  purposes,  and  that  the  mortgagee  had  notice 
that  they  were  so  contracted,    (e) 

(a)  Mayne  on  H.  L.  §  277. 

(b)  Do— §  279. 

(c)  Tuka  Ram  Bhat  v.  Ganga  Ram,  I.  L.  R  ,  23  B.  454, 
Araar  Singh  v.  Aiz  Din,  P.  R.  33  of  1892. 

(d)  Haraam  Parshad  i>.  Mussammat  Babovee,  6  M.  I.  A.,  421. 

(e)  Jamna  Das  and  another  u.  Sardar  Bhanga  Singh  and  anothw,  P.  R, 

93  oi  1886, 
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In  sa'"ts  where  a  son,   in  a   Hindu   family   governed   by      Suits  to  set 
he  law  of  the  Mitakshara,  seeks  to  set  aside  an  alienation   of  aside    alieua- 
ancestral  property  by  his  father,  the  rule  of  decision    depends  ^^^^s. 
on  whether  the  alienation  in  question  has  been    made    (a)    in 
consideration  of  a  loan,  or  of  a  payment  made    to  the    father 
on  the  occasion  of  his  making  the    alienation,  or  [d)    for    the 
payment  of  antecedent  debts.     In    the  former  case  the  person 
who  takes  an  alienation  is  bound  to  establish,  in  a  suit  brought 
by   a  son  to  challenge  its    validity   so   far   as    it  affects    his 
"  iterests,    that  the    advance    was    made  by  him  after  a   rea-     " 
.   nable  and  fair  inquiry  which    satisfied   him,    as  a   prudent 
jan,  that  the  money  was  required  for  the  legal   necessities  of 
i.o  family,   in    respect    of    which    the    father,    as    head    and 
managing  Member,  could  deal  with^  and  bind  the    ancestral 
estate.  In  tlie  latter  case  it  is  the  duty  of  the  son  to  establish 
that  the  debt  in    question  was  tainted  with  immorality.    {/). 
Debts    incurred   in    transactions   the    character  of   which   is 
no  more  than  imprudent,  or  unconscientiously   imprudent,    or 
unreasonable,  are  debta  to  which  a  pious  duty  attaches  under 
the  Mitakshara  Law.  (ff) 

Antecedent  debt  means    with  regard    to  a  mortgage   a      Antecedea 
'^  debt  antecedent  to  the    transaction,"  and  in  the  case    of   a  <i^^*- 
oceeding  by  suit  a  "debt  antecedent  to  the  suit.''''  {/i) 

Ancestral  property  which  descends  to  a  father  under  the  Onus. 
Mitakshara  Law,  is  not  exempted  from  liability  to  pay  his 
debts  because  a  son  is  born  to  him,  unless  the  debt  is  illegal 
or  has  been  contracted  for  an  immoral  purpose,  in  which 
case  the  son  may  not  be  ur  Jrr  an  obligati  )n  to  pay  it.  A 
purchaser  of  a  joint  aucestral  property  under  an 
execution  is  not  bound  to  go  back  beyond  the  decree  to 
ascertain  whether  the  Court  v/as  right  in  giving  the  decree, 
or  having  given  it,  in  putting;  up  the  property  for  sale  in 
execution,  {i).  Under  Hindu  hiw  a  son  cannot  object  to  the  sale 
of  ancestral  property  in  satisl action  of  a  judgment  debt  of  his 
f.ather,  in  the  absence  of  proof  that  the  debt  v\^as  contracted 
for  an  immoral  purpose.   (/) 

( D    Cheranjifc  Singh  v.  Telu  M.1I,    P.  R.,  152  of  1888. 

(;/)    Khalilul  Raliman  v.  Gobind  Parshad,  I.  L.  R.,  20  C.  329. 

(,;,)  Do— followed  in  P.  R.  72  of  1898.  See  also  Devi  Ditta,  and 
otiiers  V.  Saudagar  Singh  and  others  (F.  B.,  case  No.  1199  of  1897, 
reported  in  P.  L.   R.,  Vol.  I.  p.   322)    See  P.  R.  65  of  1900. 

(0  Girdhari  Lai  v.  Kantoo  Lai.  22  Suth,  W.  R.  56  (P.  C.) 

0")  Kam  Chand  v.  Gholu  Shah,  P.  R.  87  of  1887. 
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Liability  of  There  bein^  no  reason  ivhy  a  minor  son   sho"iild  hot,  just 

a  minor  son,  afe  'much  as  an  adult  son^  be  Under  a  pious  ot)Hgation  to 
discharge  his  father-'s  debts,  the  b^nis  of  proving  that  a  father's 
debts  were  ifiimoral  when  it  is  sought  to  set  aside  an  aliena- 
tion by  the  father,  lies  no  less  upon  the  minor  sons  than 
upon  the  adult -sons,  the  former  being  in  'no  better  position 
than  the  latter.  (/?). 

Father  may  Where   such    tratisactions  affect  a   larger  share  of    the 

•alienate  fami- property  than  a  father's    dwn   share,  the    result  evidently  is 

^■^^.^^n^yj"  that  the  sons   are    compelled    indirectly    to  discharge- durinof 

•oR-n  debts,      ttie  lather  s  lite  an  bbhgation  which  mBtiictncss  only  attaches 

to  them  at  his  death.   (/), 

Euies  on'tte  Mr.  Mayne  has  deduced  the  following  rtilfes  frofti  •i  survey 

subject.  of  the  cases  bearing  on  the  subject : 

I.  Thatin  cascB  governed  by  Mitakshara  Law,  a  fathef 
may  sell  or  mortgage  Iiot  only  his  own  share  but  his  son's 
shares  in  family  property,  in  order  to  satisfy  an  antecedent 
debt  of  his  own,  not  being  of  an  illegal  or  immoral  character, 
and  that  such  transaction  may  be  enforced  against  his  sons 
by  a  suit  and  proceedings  in  execution  to  which  they  are  no 
parties.   (w>. 

II.  That  the  nlei-e  fact  tliat  the  father  might  have  trans* 
ferred  his  son's  interest  affords  no  presumption  that  he  has 
done  so,  and  that  those  who  assert  that  he  has  done  so  must 
make  out,  not  only  that  the  words  in  the  conveyance  are  capable 
of  passing  the  larger  interest,  but  that  they  are  such  words  as 
a  purchaser  who  intended  to  bargain  for  such  a  larger  interest, 
might  be  reasonably  expected  to  require,  (n). 

III.  That  a  creditor  may  enforce  payment  of  the  per- 
sonal debts  of  a  father,  not  being  illegal  or  immoral  by  seizure 
and  sale  of  the  entire  interest  of  the  father  and  sons  in  the 
family  property,  and  that  it  is  not  absolutely  necessary  that  the 
scms  should  be  a  party  either  to  the  suit  itself  or  to  the  proceed- 
ings in  execution,   (o). 

(k)  JapTpfau  Nath,    minor,  through  Mussammat  Lai  Devi,  t'.  Tnlsi  Das 
and  another,  P.  R.  72  of  1898. 

(/)   Mayne  M.  L.  Law,  §  285,  also  Amar  Singh  v.  Aziz  Din,  P.  R.  33  of 
1892,  p.  182. 

(ni)  Girdhari  Lai  v.  Kanfcoo  Lai,  sec  Ante. 

(n)  Simbhu  Nath  r.  Giilab  Singh,  14  I.  A.  77,  l-l,  Cal.  572. 

(n)   Mnrlan    Thakoor    v.    Kanloo    Lai,  22    Buth.    W.    R.,    5G     Kftuom 
Bbusau  T.  Madan  Mohan,  13  L  A.  I. 
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IV.  That  it  will  not  be  aflsumed  that  a  creditor  intiendii 
to  exact  payment  for  a  personal  debt  of  the  father  by  execution 
ai^ainst  the  interest  of  the  sons,  unless  such  intention  appears 
from  the  form  of  the  suit,  or  of  the  execution  proceeding's  or 
from  the  description,  of  the  property  put  up  for  sale,  and  the 
fact  that  the  sons  have  not  been  made  parties  to  the  proceed- 
inji's  in  execution  is  a  material  element  in  considering  whether 
^he  creditor  aimed  at  the  lar<^er  or  was  willing^  to  limit 
hiiniself  to  the  minor  remedy,  {p  ). 

V\  That  the  words '' right,,  title  and  interest  of  th© 
judgment-debtor"  are  ambiguous  words  which  may  eithei:  mean 
the  share  which  he  would  have  obtained  on  a  partition,  or 
the  amount  which  he  might  have  sold  to  satisfy  his  debt.   (<^)- 

YI.  That  it  is  in  each  case  a  mixed  question  of  law  and 
fact  to  determine  what  the  Court  intended  to  sell,  at  public 
auction  and  what  the  purchaser  expected  to  buy.  That  the 
Courts  cannot  sell  more  than  the  law  allows.  If  it  appears 
aa  a  fact  that  the  Court  intended  to  sell  less  than  it  might 
have  sold,  or  even  less  than  it  ought  to  have  sold,  and  that 
this  was  known  to  the  purchasers,  no  more  will  pass  than 
what  was  in  fact  offered  for  sale.   {r). 

A,n  ancestral  estate  was  put  up  for  sale   in    execution  of     Son's  right 
a  decree  against  the  father.     The   sons    gave    notice  of  their  *"  set  up  im- 
intention  to  bring  a  suit  to  release  their  shaves  as   the  debts  ^j^^  *a^ainst 
were    incurved    for    immoral     purposes.     The    property    was  purchaser 
purchased  by  the  auction  purchaser   after    this.     Tlie   sons  in  audei-  decree, 
their  suit  to  set  aside  the  sale  established  that  the  debts    were 
incurred    for   immoral    purposes   and    not   for    the    family's 
benefit.     The  Privy    Council   held    that  the    purchaser    must 
be  deemed    to.  have  purchased    with    actual    or   constructive 
notice  of  the  plaintiff's    objections  before    the  sale,   and  sub- 
ject to    the    result  of    the    suit  to    which    the  plaintiffs  were 
referred,   (s). 

A  creditor  who    has    obtained    jiidgment    against   a    co-    Liability   of 
parcener  for   his   separate    debt    may    enforce  it  during  the  co-parceuera 
eo-parcener's  lifetime  by    seizure    and    sale  of   his   undivided  ^  ^j.^iyorfhip^ 
interest  in  the  joint  property,  {f) .     If  the  debtor    dies   before 

(p)  Defin  Dyal  v.  Jagdcep  Nai*ain,  L.  R.  4  I.  A.,  2-i7 
(q)  Namoni  Babuasia  t*.  Madan    Mohan    Ante    and   8    Bora.  486,  17 
Cal.  584.  9fi  A. 

(r)    Mohammad  Abdul  v.  Kutul  Husain,  I,  L.  R.  9  AH:,  135  and   Marna 
H.  L.  §  296  A. 

(s)   Siiraj  Banai  Kanwar  v.  Sheo  Perahad,  6  I:  A.,  88,    S.  C.  5  Cal.   43. 
(t)    Dill  Daval  V.  Jagdoep  4  I.  A.  247  S.  C.-  I.  L.  R.,  3  C.  193. 
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judgment   and  attaclinient  of  his  undivided  share  the  creditor 

loses   his   riofhts  aujaiiibt  the  undivided  share.  (?0- 

Obligation  Under  Bengal  Lav-  a    co-parcener';^    share    in    undivided 

arising   from  family  property  ran  be  seized  for   li.s    ueots    even    after    his 

possession  of  (j^ath.     This  foliov.'s  from  :he  theo)v    on    which  property   is 

asso  3.  }ic[d.  according  to  the  Da\^a  Bhag.     This  does  not  rest   as   iu 

the  ca&o  of  sons,  upon  an}'-  duty  to  relieve  the  deceased  at  any 

cost,  but  upon  the  broad   equity  that  he  who  takes  the  benefit 

should    take   the   burden   also.     Assets  are    to  be    pursued  in 

whatever  hands,  (v). 

Liability  of  Property  taken  by  a  SOU  in  partition  Cannot  be    seized  in 

where'^^debts  execution  in  *  respect    of  an    unsecured    personal   debt    of   his 

incurred    by  father,  even  though  the  debt    was    incurred    before    partition, 

father  before  pj.QviJed  that   the    partition  is  not  shown  to  have  been  made 

partition.         ^.^^^  ^  ^^-^^^  ^^  deframl  creditors,    (w). 

Decree  The  question  how  far  the  sons    are    bound    by    a   decree 

against  father  ao^ainst  the  father  must   be  determined  with  reference  to  the 

i'n^'^rainst  P^^^^^^^^^^'^^"'^^^^^^^^^  ^^^^-  I ^  the  father  is  manager  and 
son,  tl^e  question  at  is?ue  is  one  which  equali\    iffects  him  and  the 

other  members  of  the  familj^,  and  if  the  si-ic  is  properly  defend- 
ed the  adjudi'^ation  will  bind  all  the  persons  interested  with 
the  father,  since  in  that  case  it  will  be  presumed  that  the 
father  represents  their  interests.  The  sons  will  still  more 
e-learly  be  bound,  if  being  of  full  age,  and  knowing  of  the  litiga- 
tion, they  acquiesce  in  the  co'iduct  of  it  by  the  father,  (a). 
Effect  of  de-  Where    a   debt    is    incurred    by    a    Hindu    as    manager 

cree    against  of  the  family  for  family  purposes,   the  other  members  of  the 
manager    for  family,  though    not   parties   to    the  suit,    will    be   bound    by 
family  de    .    ^|^^  rlecree  passed  against  him  in  respect  of  the  debt;  and  if  in 
e:cecution  of  the  decree  passed    against    him  in   respect  of  the 
debt    any  joint   property  is  sold,    the  interest    of   the  whole 
family  in  sucli  property  will  pass  by  the  sale.    (^). 
Son's  liability  A  creditor  of  a  Hindu  brought  a  suit  against  him  and  his 

for  faher's  sons  whom  it  was  sought  to  maki  liable  on  the  ground  that  the 
Se  'of  ^'it  ^^^^^  ^^^^'^  incurred  for  the  benefit  of  the  family,  but  he  did 
tlier.  not  obtain  a  decree  againt^t  the  sons  : — Held,  that  the  plaintiff 

could  have   prosecuted   his    claim   against    the    sons    in   that 

(u)   Ramanayya  v.  Rangapayva  T.  L.  R,  17  Macl.  144,  Madho  Persliad  v. 
Mehrban  Sin«h,  I.  L.  U.  XA^III,  C.  157,  (P.  C.)  Mayne  H.  L.  §  305  to  307. 
(v)  Narad  cited  by  Juggan  Nath  1  Dig.,  272,  Mayne  U.  L.  §§  302.  SOS. 
(w)  Krifchnasami  Kanwar  v.  Rama  Sami  Ayyai-,  I.  L.  R.,22,  Mad.,  519. 
(,r)    Knnjan  Chetti  r.  Lidda  Pillai,  T.  h.  R.,  22,  Mad.  461. 
(ij)  Lakha  Ram  v.  Devji,  I.  L.  R.,  23,  Bom.  372. 
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suit,  and  have  obtained  a  decree   making  their  shares  in  th© 
family  property'-  liable  for  the  father's  debt,   {z) . 

Mere  relationship  however  close  creates  no-  obligation.  Case.i  *5 
The  mof-b  common  case  is  that  of  debts  contracted  by  the  S'^'^''^' 
manager  of  the  family.  He  is,  ex-officio,  the  accredited 
agent  of  the  family,  and  authorised  to  bind  them  for  all 
proper  and  necessary  purposes  within  the  scope  of  his  agency. 
The  householder  is  liable  for  whatever  has  been  spent  for  the 
benefit  of  the  family  by  the  wife,  agent  or  commissioned 
servant.  Persons  carrying  on  a  family  business  in  the  profits 
of  which  all  the  members  of  the  family  Avould  participate  are 
considered  to  have  authority  to  pledge  the  family  property 
and  credit  for  the  ordinary  purposes  of  the  business.  There- 
fore, debts  incurred  in  that  business  have  preference  over 
the  rights  of  the  co-parcener  in  the  joint  family  proprety.   {a}. 

Questions. 

L — How  many  sources  of  liability  are  there  for  discharg- 
ing a  debt  contracted  by  another  ?     Name  them. 

II. — What  view  the  British  Courts  have  taken  as  to  the 
extent  of  the  liability  of  a  son  to  pay  his  father's  debt  ? 

III. — In  what  cases  this  liability  of  the  son  does  not 
arise  under  Hindu  Law  ?  What  is  the  rule  as  to  burden  of 
proof  in  such  cases  ? 

IV. — Is  the  liability  of  a  minor  son  the  same  as  that 
of  an  adult  in  this  respect  ? 

V. — Can  a  father  alienate  a  larger  share  of  the  family 
property  than  his  own  share  for  his  debts  ? 

VI. — What  are  the  rules  on  the  subject  deduced  by  Mi% 
Mayne  ? 

VII. — Can  sons  set  up  immorality  of  debt  against  a 
purchaser  in  execution  sale  ? 

VIII. — What  is  the  rule  as  to  the  liability  of  a  co-parcenei» 
for  debts  contracted  by  another  co-parcener  which  have 
not  been  followed  up  by  judgment  and  attachment  of  the 
oo-parcener's  imdivided  share  before  his  death  ? 

IX. — What  is  the  obligation  arising  out  of  the  posses- 
sion of  assets  ? 

X. — How  far  a  decree  against  a  father  is  binding  against 
the  sons  and  their  interest  in  the  undivided  property  ? 

XI. — Can  a  son  under  any  circumstances  be  made 
liable  for  his  father's  debts  in  lifetime  of  his  father  ? 

XII. — Give  some  instances  of  cases  in  which  the  obli- 
gation arises  in  the  nature  of  an  agency  ?  What  is  the  rule 
as  to  debts  contracted  in  carrying  on  family  business  ? 

(z)  Ramasami  Nanclan  v.  Ullaganath  Goverdan,  I.  L.  R.,  22.  Mad. 
49.     Mayne  §  284,  Cowell  on  H.  L.  (1899)  p.p.  29  to  31. 

(ft)  Per  Poutifex  J.  Jahura  Bibi  v.  StriGopal  1  Cal,  475— Mayne  H.  L. 
§  308. 
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CHAPTER  IX. 

Alienation. 

In  raattere  of  alienation  the  primary  points  to  be 
reofarded  are  whether  the  property  is  ancestral  or  self- 
acquired  :  (a),  whether  it  is  moveable  or  immoveable.  The  next 
question  will  be  the  capacity  in  which  the  alienation  is  made  by 
the  alienor,  viz.,  whether  in  his  own  right  or  as  manager  of  a 
joint  Hindu  family  or  as  the  guardian  of  a  minor,  or  in  the 
capacity  of  a  co-parcener,  or  whether  it  was  mad«  by  a 
male  co-parcener  or  by  a  widow.  After  this  the  question 
will  arise  whether  the  alienation  was  by  way  of  gift  or  for 
valuable  consideration,  whether  it  was  for  necessity  or  not, 
or  for  purpose  binding  apon  the  family  or  the  hfiirs  or 
oo-parcners  of  the  alienor  {a). 
Fat  h  e  r  'a  The  father  has   an  independent   power  in  the  disposal  of 

^°^eables^^'^  moveables  for  indispensable  acts  of  duty,  and  for  purposes 
prescribed  by  texts  of  law,  as  gifts  through  affection,  support 
of  the  family,  relief  from  distress  and  so  forth.  This 
is  the  view  taken  by  Mr.  Thomas  Strange  and  Di-.  Mayr.^ 
(b).  Mr.  Colebrooke  and  Mr.  McNaugliten  hold  that  in 
regard  to  moveables  the  power  of  the  father  is  limited 
by  his  own  discretion  and  a  sense  of  spiritual  responsibility. 
{c).  A  Hindu  bequeathed  by  his  will  nearly  the  whole  of  his 
ancestral  moveable  property  to  one  of  his  sous.  After  his  death 
the  other  son  brought  a  suit  to  set  aside  the  will  for  hi^  share. 
The  Court  after  reviewing  the  provisions  of  the  Mitakshara 
and  the  Mayukha,  set  aside  the  will  holding  that  it  could  not  be 
recognized  either  as  a  gift  or  a  partition.  It  would  be  impossible 
to  hold  a  gift  of  the  great  bulk  of  the  family  property  to  one 
son  to  the  exclusion  of  the  other  to  be  a  gift  prescribed  by  texts 
of  law  which  distinctly  prohibit  such  an  unequal  distribution, 
{d).  Except  in  this  instance  and  in  regard  to  the  liability  for 
his  debts,  there  is  under  Mitakshara  Law  no  distinction 
between  a  father  and  a  son.  It  is  therefore  an  established 
rule  that  a  father  can  make  no  disposition  of  the  joint 
property    which    will    prejudice    his  issue,    unless  he    obtains 

(a)   Sec  piges  47  to  49  of  this  hook. 

(6).  Mitnkshara,  1,  1,  §27,  1,  Stra.    H.   L.    20,  261»  Mayr  p.  40. 
(c).  2,  Stra  H.  L.  9,  436.  441  ;  1,  \V.  MacN.  3. 

{d).  Lakshman  v.  Itain  Chandra  1,  Bora.  561.      Mayne  ou   n.  I.  6th 
Edn.  §335. 
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their  assent  if  tliey  are  able  to  give  it,  or  unless  there  Is  some 
established  necessity,  or  moral  or  religious  obliiration  to 
justify  the  transaction.  When  his  acts  are  questioned  he  has 
not  even  the  benefit  of  a  piesumption  in  his  favof  that  they 
were  necessary  or  justifiable.  ((?). 

Those  having  acquired   i^u   intei'est   in  the  property  by      Right      to 
birth  may  object.     A  son  cannot  object  to  alienations  validly  object, 
made    by  his    father    before   he    was    born  or   begotten    (I. 
L.  R.  5,  B.  6^1).     The  right  of   an  adopted  son    to    object 
arises  only  from  the  moment  of  his  adoption  (/) . 

A  Punjabi  agriculturist's  rights  as  a  reversioner  are  in-  Panjab. 
herited  or  received  from  the  common  ancestor  irrespective  of 
the  date  of  reversioner's  birth.  On  the  death  of  the  sonless 
owner,  the  collateral  heirs  take  the  estate  from  the  deceased 
as  his  heirs,  and  derive  their  title  to  possession  of  the  ancestral 
land  from  him  and  through  him  from  the  common  ancestor. 
The  basis  of  the  power  of  control  is  the  fact  that  the  land 
with  which  the  proprietor  is  dealing  is  part  of  the  original 
ancestral  holding  (P.K.  18  of  1895,  P.R.  87  1895,  page  418). 
Compare,  however,  P.  11.  87  of  1900, 

A  father  after  separation  is  freed  from  the  control  of   his  property, 
sons  and  can  alienate   the   property    at   his    pleasure.     If  the 
property  be  self-acquired  he  has  the  same   unrestricted   power 
over  it,  be   it  moveable  or  immoveable,   and  this  is   now  the 
prevailing  view  of  all  the  High  Courts  in  India  (^). 

Plaintiffs  made  title  through  their  paternal  grandmother  Lfgal  ne- 
and  claimed  a  share  in  ancestral  property  left  by  her.  Defend-  c^ssjty. 
ants  pleaded  that  on  the  marriage  of  one  of  his  brother's 
plaintiff's  fattier,  instead  of  contributing  his  share  of  the 
expenses  in  money,  executed  a  release  abandoning  all  claim  to 
the  inheritance.  Held,  that  the  release  was  a  valid  one,  plaint- 
iffa  having  failed  to  show  that  their  father  had  other  means  of 


(e).  Subrawarya  V.  Dadasio  13,  Mad.  51. 

(  O-  Rambhat  v.  Laksliman,  5,  Bom.  630.  Sadanand,  v.    gurjomonco 

11,  S.'W.  R.  436. 

(v).  Seetul  V.  Mftdlio  1  All,  394,  Subbanyya  v.  Surayya,  10  Mad.  201; 
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<(lefraying  his  shave  in  his  brother's  raarriag-e  expenses,  which, 
■were  necessary  for  the  preservation  of  the  family  credit,  {h). 
A  decree  was  obtained  against  the  manager  of  a  banking 
business  upon  some  dishonored  Ilundis  drawn  by  the  manager. 
The  business  belonged  to  an  undivided  ilinda  family  In 
execution  of  the  decree  ancestral  immoveable  property  of  the 
family  was  attached.  Held  that  the  property  was  liable  to 
be  sold  in  execution  of  the  decree,  [i] .  Money  borrowed 
for  the  purpose  of  starling  a  trade  to  be  carried  on  fol' 
the  support  or  benefit  of  the  family,  is  by  Hindu  Law 
a  leo-al  necessity  for  the  alienation  of   the   ancestral   property 

U)' 

l^anjab.  According  to  Hindu  Law   as  interpreted  in  the  Punjab, 

in  the  absence  of  proof  of  any  custom,  a  Hindu  father  cannot 
alienate  joint  ancestral  immoveable  property  without  necessity 
€ven  to  the  extent  of  the  father's  own  share.  Payment  of  the 
tlebt  of  the  father,  not  contracted  for  an  illesral  or  immoral 
purpose,  may  be  a  justifiable  occasion  for  alienation.  In  a  suit 
by  the  son  of  a  Hindu  Tarkhan  (carpenter)  to  set  aside  the  sale 
by  his  father  of  the  family  dv/elling  h'  .se,  and  recover 
possession  thereof  from  the  purchaser,  it  was  found  that  of 
the  whole  purchase  money  paid  to  the  father,  a  portion, 
Rs.  50,  had  been  applied  in  payment  of  the  father's  legiti- 
mate personal  debts.  Held  that  the  sale  was  of  no  effect 
against  him,  except  to  this  extent,  that  he  would  not  be 
entitled  to  be  put  in  possession  of  the  house  on  his  father^s 
death,  until  he  had  recouped  the  purchaser  the  sum  of 
Rs.  50.  But  inasmuch  as  by  general  custom  in  the  Punjab 
a  son  cannot  compel  his  father  to  make  a  partition  of  joint 
ancestral  immoveable  property,  nor  compel  his  father  to 
give  him  a  portion  of  the  ;house  for  residence,  the  plaintiff 
was  not  entitled  to  a  decree  against  the  purchaser  {k). 


(7i)     Narain  and  Hira  v.  Dhunua  and  others  P.  R.  63  of  1866. 

(i)     Kirpal   Singli  and   others  v.  Lallu   Mul  and  another.     P,  R.  61 
of  1873. 

(j)     Achru  Mall  v.  JoM-ala  Das  and  another.     P.  K.  G7  of  1873. 

(A)     Mussammat  Thakuri,  wife  of  Kamaii  and  guardian   of  Nanak  V. 
Cauda  Mai.   l\  11.  No.  78  of  1879,  sco  also  P.  E._5:i  of  18i4. 


(     65     ) 

Any  want  of  iiapaeity  on  the  part  of  the  father  to  alien-  Fath  e  r  's 
ate  the  family  property,  may  be  supplied  by  the  consent  of  ^^°*^  o^  capa- 
the  co-parceners  ;  such  consent  may  be  express  or  implied  from  mented^^^^v 
their  conduct  at  or  after  the  time  of  the  transaction,  consent  o  f 
Where  the  property  is  invested  in  trade  the  manager  will  be  co-parcenera. 
assumed  to  possess  the  authority  usually  exercised  by  persons 
carrying  on  such  business.  [I) . 

The  leadino*   case  on   the   subject  is   that   of    Hanuman       Alienation 
Prasad  Panday.     That  was  the   case  of   a    mother    managing  by   defacto 
as  guardian   the   estate   of   an  infant  heir.     Their  Lordships  "^^^^ser- 
remarked  : — 

"  The  power  of  the  manager  of  an  infant  heir    to  charge 
an  estate  not  his  own  is,  under    Hindu   Law,    a    limited    and  • 

qualitied  power.  It  can  only  be  exercised  rightly  and  in 
case  of  need,  or  for  the  benelit  ot  the  estate.  But  where  in 
the  particular  instance  the  charge  is  one  that  a  prudent  owner 
would  make,  in  order  to  beuetit  the  estate,  the  bondjide  lender 
is  not  affected  by  the  precedent  mismanagement  of  the 
estate.  The  actual  pressure  on  the  estate,  the  danger  to  be 
averted,  or  the  beneht  to  be  conferred  upon  it  in  the  parti- 
cular instance,  is  the  thing  to  be  regarded.  "" 

*'But  of  course  if  that  danger  arises,  or  has  arisen,  from  any 
misconduct  or  advantage  to  which  the  lender  is  or  iias  been  a 
party,  he  cannot  take  advantage  of  his  own  wrong  to  support  a 
charge  in  his  own  favour  against  the  heir,  grounded  on  a 
necessity  which  his  own  wrong  has  helped  to  cause,  therefore, 
the  lender  in  this  case,  unless  he  is  shown  to  have  acted  mala 
Jlde,  will  not  be  affected,  though  it  be  shown  that,  with 
better  management,  the  estate  might  have  been  kept  f ree.from 
the  debt.  Their  Lordships  think  that  the  lender  is  bound  to 
inquire  into  the  necessities  for  the  loan,  and  to  satisfy  him- 
self as  best  he  can,  with  reference  to  the  parties  with  whom 
he  is  dealing,  that  the  manager  is  acting  in  the  particular 
,  instance  for  the  benefit  of  the  estate.  But  they  think  if  he 
'  does  so  inquire,  and  acts  honestly,  the  real  existence  of  an 
alleged  sufficient  and  reasonably  credited  necessity  is  not  a 
condition  precedent  to  the  validity  of  his  charge,  and  they 
do  not  think  that  he  is  under    such    circumstances    bound   to 

(0     ililler  i-.  llaiiga  Nath  Malik.  12,  Cal.,  3j.9. 
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see  to  tlie  application  of  the  money.  It  is  obvious  that 
money  to  be  secured  upon  any  estate  is  likely  to  be  obtained 
upon  easier  terms  than  a  loan  which  rests  on  mere  personal 
security^  and  that,  therefore,  the  mere  creation  of  a  charge 
securing  a  proper  debt  cannot  be  vie\ved  as  improvident  man- 
agement ;  the  purposes  for  which  a  loan  is  wanted  are  often 
future  as  respects  the  actual  application,  and  a  lender, 
unless  he  enters  on  the  management,  cannot  have  the  means  of 
controlling  and  directing  the  actual  application.  Their  Lord- 
ships do  not  think  that  a  bond  fide  creditor  should  suffer  when 
he  has  acted  honestly,  and  with  due  caution,  but  is  himself 
deceived,  (w).  " 

A  de facto  manager  of  an  infant's  estate  has,    in  case    of 
•  necessity    or   for  the   benefit    of   the  minor,  power  to  sell  his 

property.      («). 

Power     to  The  manager  of  a  j  >int  Hindu  family   has   authority    to 

debts°.'''^^^^^  acknowledge  the  liability  of  the  family  for  the  debts  which 
he  has  properly  contracted,  so  as  to  give  a  new  period  of 
limitation  against  the  family  from  the  time  the  acknow- 
ledgment is  made.  He  is  an  ngent  duly  authorized  within  the 
meaning  of  Section  I'J,  Act  XV  of  1877.  {o). 

But  the  manager  of  a  Hindu  family  has  no  power  to 
revive  by  acknowledgment  a  debt  barred  by  limitation, 
except  as  against  himself.  (^;). 

Burden     of  In  a  Suit  for  money  on  book  accounts    against    a    Hindu 

proving  scpa-  g^^-^j  j^jg  fg^.  gQ^g  q^  tj^g  allegation  that    they  were    members 
ration.  ^^  ^  joint  Hindu  family  and  kept  a  shop  managed   by  one    of 

the  sons.  Held,  that  there  is  a  pre^iumption  that  the  normal 
state  of  every  Hindu  family  is  joint,  the  degree  of  weight  to 
be  attached  to  this  presumption  must  depend  more  or  less 
on  the  circumstances  of  each  case.  Held,  that  the  sons  must 
be  considered  partners  in  the  business,  and  the  act  of  one  of 
them  in  striking  a  balance  w^ould,  under  Section  251,  Indian 
Contract  Act,  bind  the  other  members  of  the  joint    family  to 

(»i)  Hanumnn  Prasad  Pandoy  v.  Miissammat  Baboee  Mundraj  Kooma 
ree.    6  M-.   I.  A.  303.  S.  C.  18,  Sufh   81  note. 

(n)  T\Iriiiannnd  Mnndiil  r.  Nafar  Minidul.  26  Cal.,  820- 

(o)  Bhaskar  v.  Vija  Lai.  17  Mad.  221. 

ill)  Dinkar  v.  Apaji  20  B.  155,  Sobhauadii  i.  Sriramulul.  17  Mad. 
221. 
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the  same  extent  as  if  he  was  th^eir  a^ent  duly  appointed  for 
the  purpose.  The  word  '  only  '  in  Seetioa  21,  Limitation  Act, 
means  that  it  must  be  shown  that  the  partner  signing  the  ac- 
knowledg-ment  had  the  expreps  or  implied  authority  of  others 
to  do  so,  and  that  in  a  goiuir  mei'cantile  concern  such  authority 
is  to  be  presumed  as  an  ordinary  rule.  {q). 

Where  the  mortg-agee   is    the    original    party    suing;   to  Onuaof  neces- 
enforce  his  mortgage  the  onus  ought  to  be  upon    him   pn7??a    ^^^^^^^^^  *"'^' 
facie.     If    the  mortgagee    is  not  the  original  party,  but  his    mortgage, 
security    is    a     substitute    for    an    older  security,    the    onns 
ought  to  be  upon  the  persons  challenging  the  transactions,  {r},. 

The  managing  member  of    an  undivided    Hindu   family  Competency  of 
sued  in  his  own  name  for  recovery  of  certain  land,  and  asked      a  single  co- 
for  a  declaration  that    it    belonged  to   the  plaintiff's    family,      parcener  to 
Plaintiff  had  an  undivided  brother,  and  there  was  no  evidence     aiienatioif 
that  he  asstnted  to  or    acquiesced    in  the  institution  of   the 
suit  : — Held,  that  the  plaintiff  was  not  entitled  to  sue  with- 
out making  his  brother,  the    other   member  of  the  undivided, 
family,   a  party  to  the  suit-  {s). 

There  is  a  pious  obligation  in  the    son  to    pay    the  debt  Differeno9b9. 
of  his  father,  but  as  between  brothers  living  in  co-parcenary  'Jebuladofa 
they  are  not  mutually   responsible   for  each    other's  personal    collatei-al, 
debts.    The  rule,  therefore,  would  be  different  where  the  rival 
interest  of  a  collateral  was  concerned,    (t). 

Where  the  decree  is  against  the  father,  it    conclusively  Effect  of  dec- 
establishes  that  there  was  a  debt  due  by  him,  and  as  against     rees against 
his    issue  nothing    more  is  necessary.     The  purchaser  is  not     father. 
bound  to  go  back   beyond   the   decree,  to    ascertain  whether 
the   Court  was   right  in  giving  the  decree  or  having  given  it 
in  putting  the  property  for  sale    under    a    sale   in  execution 
upon  it.   {u). 

(q)  Bichha  Lai  and  others  r.  .Tai  Pershad  and  others  P.  R.  45  of  1899 

(r)  Case  of  Hanuman  Prasad  Pandey  6  M.  I.  A.  418-420  P.  R. 
63  of  1900  (F  R). 

(s)  An^a  Muthu  Pillsi  Kolondavela  Pillsi  2.3  Mad.  190  and  C.  C. 
No.  169  of  1887,  published  in  P.  L.  R.  Vol.  I  No.  2  of  1900. 

(0  See  per  Mathuswanay  Iyer  J.  i?!  re  ,  Ponnappa  v.  Pappuvayango 
4  M  page  33 — Mayne  on   H.  L,  6th  VAn.  page  466. 

.(u)  GirdLari  Lai  v.  Kanta  Lai,  22  \V.  R.  56, 
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Ancestral  Where  a  debt  is  ancestral  and  property  is  sold    to   meet 

debts.  it,    the   purchaser    is    not  bound  to  inquire  whether    the  debt 

could  have  been  met  from  other  sources,  unless  clear  proofs  were 
given  of  the  immorality  of  the  loan.    (v). 

Viyas  says  :— 

"Right  of  CO"  ''  A  single  pai'cener  ought  not,  without  the    consent    of 

parceaer     to  ^-^  go-parceners,  to  sell  or  give  away  immoveable  property  of 
share!  any    sort,    which  the  family  hold  in  co-parcenary.     But  at  a 

time  of  distress  for  the  support  of  his  household,  and  parti- 
cularly for  the  performaQce  of  I'eligious  ceremonies,  even  a 
single  co-parcener  may  give^  mortgage  or  sell  the  immove- 
able estate.^''  {w). 

But  on  equitable  considerations  it  has  been  held  now  by 
the  Privy  Council  and  all  the  High  Courts,  that,  under  a  decree 
against  a  co-pareener  for  his  separate  debts,  a  creditor  may 
daring  the  lifetime  of  the  debtor  seize  and  sell  his  undivided 
interest  in  the  family  property,  (.r).  In  Bengal  the  purchaser 
has  been  held  entitled  to  be  put  into  physical  possession  even 
of  a  part  of  the  family  house  as  the  members  hold  in  quasi 
severalty,  (y). 

^^Parcherer  s  ^^^  remedy  of  the  purchaser  is  by  process  direct   against 

the  owner  of  it,  by  seizure,  or  by  sequestration  or  by  ap- 
pointment of  a  receiver.  {2). 

According  to  the  view  of  the  Bombay  High  Court  the 
purchaser  should  bring  a  suit  for  partition  of  the  entire  family 
property.  On  the  other  hand,  if  purchaser  has  got  into  pos- 
session, the  possession  of  the  purchaser  before  partition  is  not 
that  of  a  tj;espasser  ;  the  remedy  of  the  other  co-paroeners  is  by 


Seizure 
execution. 


(v)  Anuragee  v.  Mussammat  Bhagbafcty  Koer  25  Sufch  W.  R,  148  and 
22  W.  R.  56. 

(iv)  See  per  Mathuswamy  lyr  J.  Ponnappa  v.  Pappuvayyanger,  4  M. 
p  33— Mayne  on  H.  L.  6th  Edn.  page  446. 

(x)  Viraswami  v.  Avya  Swami,  Mad.  H.  C.  471.  Pandnrango  v. 
Ehaskar  11.  B.  H.  C.  72.  Gour  Parshad  i-.  Shev  Din  4.  N.  W.  P.  137. 
Been  Dyal  v.  Jugdeep  Narain,  4.  I.  A.  247.  Suraj  Bansi  Koer  r.  Sheo 
Pershad  5.  C.   148.     Rai  Narain  ?•.  Nownit,  L.  Cal.  809. 

(y)   Isban  Chunder  v.  Nund  Comar  8.  Suth.  239 

{x)  Syad  TufEoozool  v.  Baghunath    14.  M,  I    A.  50. 
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partition   {a) . 

The  Bombay  and  the  Madras  Hi^h   Courts  hold  that  a    Co^A'ct    of 

•',,,.         ,  -ii'-i  ii-  ic     authority     as 

co-parcener   can    sell  his    share  in  the  joint  property  himselt.  ^^    voUmtary 
The  Bengal  High  Court  and  the  Allahabad  High  Court    hold  alienation. 
a  contrary  view,    {b). 

One  of  two  brothers,  members  o£  an  undivided  family,  Alienation  of 
had  mortgaged  one  of  two  houses  which  had  formed  part  of  ^  ^^^' 
the  family  property  for  his  own  personal  debt.  The  auction 
purchaser  sued  for  possession  against  both  brothers.  The 
Court  remarked,  ''  What  the  purchaser  or  execution  creditor 
of  the  co-parcener  is  entitled  to  is  the  share  to  which,  if  a 
partition  took  place,  the  co-parcener  himself  would  be  indivi- 
dually entitled,  the  amount  o£  such  share  of  course  depending 
upon  the  state  of  the  family  {c). 

The  question  was  whether  a  devise  by  a  father  of  ancestral  ^iyi^^ed  shai^! 
immoveable  property  was  valid  as  against  his  only  son.  The 
Court  remarked  : — "  A  oo-parcener  cannot  before  partition 
convey  away,  as  his  interest,  a  specific  portion  of  his  joint 
property.  The  person  in  whose  favor  a  conveyance  is  made 
of  a  co-parcener's  interest  takes  what  on  partition  may  be 
found  to  be  the  co-parcener's  interest.  At  the  moment  of 
death,  the  right  of  survivorship  is  in  conflict  with  the  right 
by  devise.  The  title  by  survivorship  being  the  prior  title, 
takes    precedence   to    the    exclusion  of  that    by  devise"   {d) . 

Though   according  to  the  strict  letter  of  Mitakshara  Law  of   undivided 
and  the  practice  of    Benares  and  Mithla  a  co-parcener  could  not  share  in  Bom« 
alienate  his  share  in  joint  undivided  immoveable   and  ancestral  ^^'^• 
property,  but   according  to  the  practice  of  Bombay  Presidency 
such  a  right  is  recognized,  (e). 

But  even  according  to  the   Bombay    High  Court  an  undi-  9'^^^  ?^  devis* 
vided  oo-parcener  cannot  make  a  gift  of  his   share,    or   dispose  ^^^^^^^' 
of  it  by  will  {f). 


(a)  Panduring  v.  Bhasker  11  B.  H.  C.  72.  Venkata  Ram  v.  Meera 
Labai.  13  Mad.  275.  Maruti  v.  Lai  Chand,  6  Bora.  564.  Palani  Konn 
Marakonan  20  Mad.  243.    See  Mayne  on  H.  L-  6th  Edn.  page  458 

(b)  Mayne  on  H.  L.  6th  Edn.  §356. 

{c)  Viraswami  v.  Ayyaswami  1  Mad.  H.  C.  270  followed  in  Peddamu- 
thulaty  V.  Timma    Reddy.    2  M.  H.  C.  270.  4    M.  H.  60. 

(d)  Vitla  Butten  v.  Yamenamma.    8  M.  H.  C.  6. 

(e)  Vasudev  x.  Veukatesh.  10  B.  H.  Re.  139,  Rangayana  v.  Ganpat 
Ehatha  15  Bom.  673. 

(/)  Kalu  V.  Basu  19  Bom,  803,  Mavne  on  H.  L,  6th  Edn.  §361 
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Extent  of  In  1869  the  question  was   referred   to   the  Benf^al  Tllg-h 

ceruinsiT*^  Court,  and  the  Court  replied  that  in  cases  g-overned  by  the 
Mitakshara  Law  one  oo-sharer  had  no  authority  without  the 
consent  of  his  co-sharers  to  dispose  of  his  undivided  share  in 
order  to  raise  money  on  liis  own  account  and  not  for  the 
benefit  of  the  family.  The  same  view  has  beeii  affirmed  by 
the  Pnvy  Council  as  reg-ards  Bengal,  Oudh  and  the  Norlh- 
Western  Provinces,  [g). 
Equities    in  On  equitable  consideration  the  purchaser   of    a   share    of 

enee*^  °  ^ '"  Y>^^^  undivided  property  from  a  co-parcener  is  entitled  to 
repayment  of  purchase  mouej'-  and  to  a  lien  for  the  amount 
on  that  share,  {h).  lu  no  case  can  such  an  equity  be  enforced 
where  the  co-parcener  who  made  the  alienation  is  dead.  Im- 
mediately on  this  event  his  share  passes  by  survivorship  to 
persons  who  are  not  lia,ble  for  the  debts,  and  obliiyations  of 
deceased.  {i\. 
Co-parcener's  According    to    the    Hindu   Law    as    interpreted  in    the 

power  of  dia-  Punjab,  no  member  of  a  joint  Hindu  family  can,  in  the 
position  in  absence  of  custom  to  the  contrary,  alienate  even  his  own  share 
in  the  undivided  estate,  without  the  consent  of  his  co-parce- 
uers  :  but  such  an  alienation  is  not  an  act  which  is  necessa- 
pily  and  ipso  facto  void,  but  is  merely  voidable  by  the  co-sharers 
if  they  choose  to  repudiate  it.  In  order  to  prove  that  the  co- 
sharers  assented  to  the  transaction-,  all  that  need  be  established 
is,  that  having  the  power  to  furbid  the  act,  which  implies 
that  they  knew  of  it,  they  neglected  to  exercise  it.  {j). 
F  a  t  h  e  r  's  The  dictum  of  the  Sadder  Diwani  Adalat  of    Bentral    on. 

power  of  dis-  this  point  is  the  following  ; — "  On  matara  considerati m  of 
posal  in  Ben-  ^]^g  points  referred  to  us,  we  are  unanimously  of  opinion 
that  the  only  doctrine  that  can  be  held  by  the  Sudder, 
Diwani  Adawlat,  consistently  with  the  decisions,  and  the 
customs  and  usages  of  the  people,  is  that  a  Hindu  who  has 
sons,  can  sell  or  give  or  pledge  without  their  consent,  im- 
moveable ancestral  property  situate  in  the  Province  of  Bengal, 
and,  that,  without  the  consent  of  the  sons,  he  can  by  will, 
prevent,  alter,  or  affect  their  succession  to  such  property  "  [k). 
This    case   has   ever   sinoe    been    accepted  as  settling  the  law 

(o)  Sadabarfe  Pars  had  v.  Foolbash  Koer  3,  B.  L.  II.  31,  (F.  B,) 
Chandra  Koomar  v.  Harbans  Sahai  16  C  137.  Madho  Pershad.u.  Mehrbaa- 
Sineh  18  C.  157,  Bhagirath  Misr  v.  Skoobhik  20  All.  325. 

//.)   Mahabir  Pcrshud  v.  Ramyad  12.  B.  L.  R.  90,  S.  C.  20  W.  R. 

({)   Madho  Parshad  v.  Mehrban  Sinpch,  17,  I  A.  194,  L8  Cal.  157,   192; 

{j)  P.  R.  21  of  1879,  153  of  1883  and  6  of  189:^ 

{}c)  Juggomohan  v.  Neinoo,  Morton  90,  Motee  Lai  r.  Mitterjit  6.  S.  D. 
73-85, 
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in  Bengal,  and  it  makes    no  diffeience    that  the    property   is 

impartible,  and  descends  by  the  rule  uf  primogeniture.    (/). 

In   Beng.il  »  co-parcener  can  alienate    his  own    share    in  Co-parcener's 

ioint  ancestral  immoveable  property  as  against  his  co-sharers,      power     o 
J  ^       ' .      *'  ,    ,,    .  ,  ii  t         disposal    m 

The  right  or  every  o-parcener  is  to  a  dennite  share,  tnougn      Bengal. 

to  an  unascertained  portion  of  the  whole  property,     (m). 

Gift  consists  in  the  relinquishment  of  one's  right  and  Gifts. 
the  creation  of  the  right  of  another.  The  creation  of  an- 
other man's  rights  is  completed  on  that  other's  acceptance  of 
the  gift  but  not  otherwise.  Acceptance  is  made  by  three 
means,  mental,  verbal  or  corporeal.  Mental  acceptance  is  the 
determination  to  appropriate  verbal  acceptance  ;  is  the  utter- 
ance of  the  expression^  this  is  mine,  or  the  like  ;  corporeal 
acceptance  is  manifold,  as  by  touching.  (7t\ 

The  doctrine  that  possession  is  necessary    to   complete  a      Possession, 
gift  has  been   recognized  by   the   British   Courts   since    very 
early  times  and  enforced,    (o). 

To   complete  a  gift  there  must  be  transfer  of  the  appar-  What  amonnfc 
ent  evidences  of  ownership    from    the   donor    to    the    donee.  *°  possession. 
It  is  sufficient  if   the    change    of    possession  is    such    as    the 
nature  of  the  case  admits  of.  (p). 

Whether  the  gift  be  in  present  or  in  future  the  donee  must    Donee  mnst 
be  a  person  in   existence,  and  capable  of  accepting  the   gift  at  ^®    ^°  exist- 
tlie  time  it  takes  effect.     The   only    exceptions    are    the   case  ^^'^^' 
of    an    infant   in    the    womb,    or   a  person  adopted  after  the 
death  of  the  husband  under  an  authority  from  him.    {g) . 

A  gift  once  completed    by   delivery    or  its   equivalent    is        -^^  ^"    . 
binding  upon  the  donor  or  himself,  and    upon  his    representa-  ditors. 
tive,  and  is  valid  even  against  his  creditors  ;  provided    it    was 
made  hoiid  fide,  that  is,  with  the  honest  intention    of   passing 
the  property,  and  not  as  a  fraudulent  contrivance    to    conceal 
the  real  ownership  ^r). 

Writing  is  not  necessary,  under  Hindu  Law,  to  the  vali- 
dity  of  any    transaction    whatever,    [s).     Nor  is    there  any 

(I)  See  per  curium,  Ramkishore    v.    Bhoobunmoye  S.    D,    1859,    250 

(m)    Daya  Bhaga  XI,  I,  §26. 

(n)    Mitakshara  iii  §§5  and  6. 

(o)  2  Str.  H.  L.  426.  Vasudev  v.  Narain  7  Bom.  131,  Vaeudey 
Bhat  V.  Narain  Dayi  Dhule  7  W,  191.  Abaji  Ganga  Dhar  v.  Mnkta  18 
Bom.  688.  See  also  §122,  129  Act  IV  of  '82. 

{f)  Bank  of  Hindustan  v.  Premchand  5  B.  H.  W,,  (0.  C.  J.)    83. 

((j)  Bai  Mamubai  v.  Dossa  Moraji  15  Bom.,  443.  Tagore  v.  Tagore  on 
appeal  13  W.  R.  359  (P.  C.)  p.  365. 

(r')  Rai  Bishen  Chand  v.  Asmaida  Koer,  6  All.  560,  Ganga  Bakbsh  v. 
Jagat  Bahadur  23  C.  15.  Raja  Ram  v.   Ganosh  23  Bom.  131. 

(<)  Sriiiivasanimnl  Vizazammai,  2  Mad.  H.  C.  37.  Hurpershad  V, 
Sheo  Dyal,  3  I.  A.  259.    S,  C.  26  W.  R.  55, 
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distinction  between  moveable  and  immoveable  property  as  to  the 
mode  of  granting  it.  [t). 

Facts    not  A  gift  otherwise  valid  is  not  rendered  invalid  :— 

invalidat  i  ii  g 

gifts     under  (^)  |jy  beingj   made  in  contemplation  of  death  and  subject 

m  u     aw.   ^^  ^  conditional  right  of  resumption  in    case   of   the  donor's 
recovery,  (w). 

{li)  by  being  made  to  depend  on  a  contingency.  Condi- 
tional gifts  are  valid  according  to  Hindu  Law,  unless  the 
conditions  are  illegal  or  immoral,  in  which  case  generally 
the  gifts  stand  and  the  conditions  fail.  {v). 

A  gift  made  to  a  wife  and  mother  from  affection  is  by 
Hindu  Law  irrevocable  by  the  donor,  {jw), 

Ittralid  gift".  A  gift  will  be  invalid  which  creates    an  estate  unknown 

to,  or  forbidden  by,  Hindu  Law.  The  leading  case  on  the 
subject  is  Tagore  versus  Tagore  {x)  decided  by  the  Privy 
Council  in  187^.  It  lays  down  these  general  principles  as 
affecting  the  transfer  of  property  wherever  law  exists, 
which  cannot  therefore  be  lost  sight  of  in  regulating  transfer 
by  Hindus. 

(1) — A  private  individual  who  attempts  by  gifts  or 
will  to  make  property  inheritable  otherwise  than  as  the  law 
directs  is  assuming  to  legislate,  and  the  gift  must  fail,  and 
the  inheritance  take  place  as  the  law  directs. 

(2) — With  reference  to  transfers  by  gift  a  benignant 
construction  is  to  be  used  ;  the  real  meaning  shall  be  enforced 
to  the  extent  and  in  the  form  which   the   law     allows. 

(;3) — AH  estates  of  inheritance  created  by  gift  or  will, 
so  far  as  they  are  inconsistent  with  the  general  law  of  inherit- 
ance, are  void  as  such.  {z). 


(t)   Seebkisto  v.  E   I.  Companv,  6  M.  I.  A.  278. 

(u)  Visalatchmi  v.  Subba  Pillai,  6  Mad.  H.  C.  270. 

(v)   Rain  Sarup  v.  Bela  I,  L.  R.  6  A  313, 

(w)   Banke  Kai  v.  Madho  Ram,  and  others,  P.  R.  153  of  1883. 

(,r)  4,  B.  L.  R.  159.  18  W.  R.  359. 

^i)  Co\Yell'b  iiindu  Law,  page  62. 
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QUESTIONS. 


1.  What  are  the  primary  considerations  in  matters 
of  alienation  ? 

2.  What  power  has  the  father  got  over  moveable 
property  of  a  joint  Hindu  family  ? 

3.  Who  can  object  to  father's  disposal  of  such 
property  ? 

Is  there  auy  distinction  between  the  Hindu  Law 
and  the  Punjab  Customary  Law  on  the  point  ?  State, 
if  any. 

4.  What  power  has  the  father  after  separation 
over  the  once  joint  property  ? 

What  power  has  he  over  self-acquired  property  ? 

5.  What  is  the  father's  power  of  alienation  of  an- 
cestral immoveable  property  in  the  Punjab  ? 

6.  What  power  has  the  father  got  oyer  joint  an- 
cestral immoveable  property  ? 

7.  What  effect  has  the  consent  of  the  coparceners 
over  father's  alienations  ? 

8.  What  power  of  alienation  has  the  de  facto 
manager  of  a  Hindu  minor  got  ? 

(a)  to  charge  the  immoveable  property, 
(fe)  to  sell  it. 

(c)  to  acknowledge  debts. 

[d]  to  revive  time-barred  debts. 

9.     Upon  whom  is  the  onus  of  proving  separation 
in  a  Hindu  family  ? 

10.     What  is  the  rule  as  to  onus  of  necessity  ? 

(a)  when  the  mortgagee  as  original  party  enforces 
his  own  debts. 

(fe)  when  his  security  is  a  substitute  for  an  older 
security. 
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11.  Is  a  single  coparcener  competent  to  challenge 
an  alienation  of  ancestral  property  without  making  other 
coparceners  parties  to  the  suit  ? 

12.  What  is  the  difference  in  the  matter  of  liability 
batvTGsn  a  father's  debts  and  of  a  collateral's  debts  ? 

13.  What  effect  has  a  decree  passed  against  the 
father  upon  his  sons'  righta  ? 

14.  What  power  of  alienation  is  possessed  by  a 
coparcener  regarding  joint  ancestral  immoveable  pro- 
perty ? 

15.  What  is  the  remedy  of  an  execution  creditor 
against  such  a  coparcener  ? 

16.  What  is  the  effect  of  a  devise  made  by  a  father 
of  ancestral  immoveable  property  against  his  only  son  ? 

17.  What  power  of  gift  does  a  coparcener  possess 
over  joint  ancestral  immoveable  property  P 

18.  What  are  the  equities  in  favor  of  a  purchaser 
of  a  share  of  joint  ancestral  immoveable  property  ? 

19.  What  effect  has  the  death  of  the  alienor  in 
such  cases  upon  the  alienee's  rights  ? 

20.  What  is  the  power  of  a  coparcener  in  the 
Punjab  to  alienate  joint  ancestral  immoveable  property  ? 
Is  the  alienation  void  or  voidable  only  ? 

21.  What  is  the  father's  power  of  disposition  of 
ancestral  immoveable  property  under  the  Bengal 
School  ? 

22.  What  is  necessary  to  create  a  gift  ? 

23.  Is  possession  of  donee  necessary  for  making  a 
gift  effectual  ? 

24.  Should  the  donee  be  in  existence  ? 

25.  What  is  the  effect  of  a  gift  against    creditorg  ? 

26.  What  facts  do  not  invalidate  a  gift  under  Hindu 
Law  ? 

27.  Can  a  donor  prescrible  a  new  line  of  descent 
of  property  not  sanctioned  by  Hindu  Law  ? 
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WILLS. 


Wills  ai'e  iaid  to  have  been  unl  nown  te  early  Hindu  Antiquity  of  willi. 
law  "which  his  no  ^ord  to  express  tha  idea  of  testa- 
mentary disposition.  The  selection  of  a  successor  by 
a  dying  harta  of  a  Hinda  family  contrary  to  the  rule 
by  wkich  the  eldest  surviving  member  of  the  family 
would  become  its  bead,  and  the  exercise  of  the  power 
of  adoption  were  expedients  frequently  resorted  to, 
and  show  t'lat  the  Hindus  were  familiar  in  very  early 
times  with  a  distortiofi  of  the  ordinary  family  descend. 
The  writing  whereby  a  husband  empowers  hia  widow 
after  his  daath  to  adopt  ■  for  him,  is  a  document  of 
testamentary  character  and  incidents  and  ii  often  treated 
as  a  will  in  reported  cases.  Mahants  of  temples  also 
frequently  appointed,  and  continue  to  do  so,  their  suc- 
cessors by  word  of  mouth  or  by  writing',  the  appoint- 
ment taking  effect  from  the  moment  of  their  death. 
The  Hindu  wills  appear  to  have  been  in  use  throughout 
India  before   the   establishment  of  English  Courts,   (a) . 

The  exte it  of  testamentary  power,  after   being   sub-     Extei  t  of   fceitfti 
ject   to   muo'i    discussion,   has    at    length    been    finally  menta-y  powor. 
settled  by  decisions,  and    by  express  legislation  as  far  as 
Allahabad  ani  the  Presidency  towns  are  concerned.  What- 
ever property  is  so  comp'etely  under  the   control   of   the  <^^, 
testator   that  he   may  give   it    away   during  his  life,  ha 
may  also  devise  it  by  will.  {&) 

The  principle  which  regulates  the  extent  of  the 
testamentary  power,  both  as  regards  the  subject  of  the 
devise,  and  the  character  of  the  disposition  is  that  laid 
down  by  the  Privy  Council  in  Sonatun  Bysack  versus 
Sreemuty  Jujfgutsoondery  Dosee  "  that  the  extent  of 
the  testamentary  power  of  disposition  by  Hindus  must 
be   regulated   by  the  Hindu  law."  (c) 


(a)  Cowell's  Hm.lu  Law,  Chapter  X^.  Edition  of. 

(6)  Mayne'B  Hindu  Law,  pages  537,538  (Edition  of  1900),  AftXXI 
of  1970,  (The  Hindu  Wills  AcO.  and  I.  L.  R.,  22  M.  9.  Compare  however 
P.  R.  24  of  1898  and  22  of  189fl,  page  127. 

(c)  8  M,  I,  A.  85. 
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IllVBlid  Willi. 

lude&uiteuess. 


Mitakebia  law. 


A  Hindu  cannot  give  by  will  any  greater  estate 
than  the  law  allows  him  to  do  in  the  case  of  an  alie- 
nation ihe  operation  of  which  may  take  effect  during  his 
life  He  cannot  create  an  estate  unknown  to  Hindu  Law, 
nor  can  he  assume  to  legislate  in  any  other  way,  as  for 
instance,  by  prescribing  a  course  of  succession  different 
from  the  legal  one.  He  cannot  prescribe  a  new  order 
of  succession,  as  for  instance,  one  which  should  exclude 
females  or  adopted  sons  [d],  A  tesator  can  only  dispose 
of  his  property  by  a  valid  exercise  of  testamentary  power. 
Where  he  does  so  to  that  extent  he  over  rides  the  law 
of  inhentance,  but  if  he  fails  to  do  so  the  law  of  in- 
testate nheritance  will  dispose  of  the  estate,  and  any 
negative  directions  that  it  shall  not  devolve  in  the  way 
in  which  the  law  directs,  or  that  it  shall  devolve  by 
some  ri  le  contrary  to  that  law,  will  be  disregarded. 
So  also  trusts  to  accumulate  the  proceeds  of  property 
have  been  held  invalid,  the  condition  is  an  illegal 
one   [e] . 

A  v\ill,  the  terms  of  which  are  so  vague  that  it  is 
not  possible  to  ascertain  what  the  objects  of  the  testator 
are  will  fail.  A  bequest  made  by  a  testator  to  dharm 
which  he  explained  to  be  "  doing  all  good  works  of  a 
permanent  nature  "  and  "  acting  in  such  a  manner  as 
to  give  h  m  a  good  name,"  is  void  and  inoperative.  (/). 

An  undivided  coparcener  cannot  without  his  co- 
sharer'g  consent  either  give  away  by  gift  or  devise  by 
will,  evtn  his  own  share  of  the  joint  property,  because 
at  the  n  oment  of  death  the  right  of  survivorship  is  in 
conflict  with  the  right  of  devise,  and  the  title  by  sur- 
vivorship being  a  prior  title  takes  precedence  to  the 
exclusion  of  that  by  devise,  [g] . 

(d)  Surja  Rao  versus  Gaoga  Dbar  13  I.  A.  97. 
(/>)  Run  ar  Aiima  vtnus  Kumar  Krishna  2  0,  L,  R.  (0.  C.  J.)  H. 
(/)  Morirji  vtrsns  Neabai  17  Bombay  351,  Rancbordaa  Vandravan  Daa 
aud  otbers  I.  L.  R.  23  B.  7*25. 

(g,  VitliButten  wrsws  Yametna'na  8  M.  H.  C.  6.    llammaot  Ram 
Chandra  wn»  Bhimaeharya  12  Bombay  105. 
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A  Hindu  Tvho  baa  sons  can  sell,  give  or  pledge,  with-       Bengal  Uw. 
out  their  consent,  immoveable   ancestral   property,   and 
can  bj  will   prevent,   alter   or  affect  their  succession  to 
Buch    property,    [h] 

A  husband,  has  subject   to    wife's   right   to   mainte- 
nance only,  full  power  to  dispose  of  all  his  property,  (i). 

The  will  of  a  Hindu  may  be  oral,    though,   in    such 
cases,  the  strictest  proof  will  be  required  of  its  terms,  ij) . 

The  Hindu  Law,  no  less  than  the  English  law  points  General  rule*  of 
to  the  intention  as  the  element  by  which  we  are  to  beCoastractlon. 
guided  in  determining  the  effect  of  a  testamentary 
disposition.  Primarily  the  words  of  the  will  are  to  be 
considwed.  They  convey  the  expression  of  the  testator's 
wishes  ;  but  the  meaning  to  be  attached  to  them  may 
be  affected  by  surrounding  circumstances,  and  where 
this  is  the  case  those  circumstances,  no  doubt,  must  be 
regarded.  Amongst  the  circumstances  thus  to  be  re- 
garded is  the  law  of  the  country  under  which  the  will 
is  made  and  its  dispositions  are  to  be  carried  out.  If 
that  law  has  attached  to  particular  words  a  particular 
meaning,  or  to  a  particular  disposition  a  particular  effect, 
it  must  be  assumed  that  the  testator,  in  the  dispositions 
which  he  has  made,  had  regard  to  that  meaning  or  to 
that  effect,  unless  the  language  of  the  will  or  the  sur- 
rounding  circumstances  displace  that  assumption,  [k) . 

The  donee  must  be  a  person   capable   of   taking   at  ^^Don^««^ mus^t^be^in 
the   time   when   the    gift  takes  effect,  and  must  either  in 
fact   or   in  contemplation  of  law  be  in   existence   at   the 
death  of  the  testator,  [l) 

Every  person  of  sound  mind  who  is  not  a  minor  may    Capacity  for  mak. 
make  a  will  subject  to  such  limitations  as   are  prescribed  *°s  *  ^'  • 
by  his  personal  law. 

(h)  Juggomohan  versus  Neemoo,  Morton  90. 

(*)  Sorolah  Dossi  versus  Bhoobun  Mohan  Neoghy  15  Calcutta  292.  See 
also  Srimate  Homangini  versus  Kedar  Nath  16  Cal.,  758  and  Mayne  on 
Uindn  Law  (6th  Edition),  p.  816. 

0')  Beer  Pertap  versus  Maharaja  Rajendra  12  M.I.  A.  2,  S.  C.  Suth 
{^.  C.)  15. 

(A)  SooryomoQi    Daiee  versus   Deno  Bandhu    Mullick,    6    M,  I.  A. 
(0  Tagor  vertns  Tagor.    0  B.  L,  R,  (P.  C)  5T7,  S.  C.  18  Sath  359. 
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Altliougli  in  construing  a  will  the  Court  should  en- 
deavour to  gather  the  intention  of  the  testator  from  the 
words  actually  employed  by  him,  it  is  quite  legitimate 
(subject  to  the  express  terms  of  the  will)  in  construing 
the  will  of  a  Hindu  with  reference  to  the  bequest  in 
favor  of  a  female  to  take  into  consideration  ordinary 
notions  and  wishes  of  Hindus  with*respect  to  devolution 
of  property.  Ordinarily  their  ideas  are  repugnant  to 
giving  a  female  a  power  ef  alienation  over  immoveable 
property,  especially,  if  it  is  ancestral,  and  it  may  properly 
be  presumed,  in  the  absence  of  clear  indication  to  the 
contrary,  that  a  devise  of  such  property  to  a  Hindu 
female  does  not  confer  an  estate  of  inheritance  but 
only  a  life  estate.  Nor  is  it  a  necessary  inference  from 
the  use  of  the  word  Malik  that  she  should  be  considered 
absolute  owner  of  bequethed  property. 

Applying  the  above  principles  of  construction  to 
the  present  case,  the  Court  held  that  as  the  worda  used 
by  the  testator  on  the  whole  admitted  of  the  interpreta- 
tion that  it  was  intended  to  give  her  a  life  estate,  such 
interpretation  should  have  preference,    [m] 

Will,  meaning  of  Eeld^  that  in  a  document  like  a  will  the  word"aulad" 
^,  *^  •  "P"'^*°°  should  be  construed  in  its  popular  sense,  and  that  the 
plain  meaning  of  the  word  comprises  both  male  and 
female  issue.  Krishna  Bai  Ram  Chandra  versus  Bavabai 
XX  Bombay  571  referred- to  in  which  the  word  children 
was  used  in  the  will,  (n) 

Attestation  of  will         Attestation  by  witnesses  is  not   required    by  law    in 
not  necesiftry.         the  Case  of  a  will  made  by  a  Hindu  in  the   Punjab. 

A  will  made  by  a  Hindu  residing  in  the  Panjab  does 
not  require  to  bo  executed  in  conformity  with  the  provis- 
ions of  Section  50,  Indian  Succession  Act,  1865  :  the 
will  may  be  perfectly  valid  although  not  executed  con- 
formably with   that  section   (o) . 

(m)  Ralla  Ram  vnrsm  Musstmmat  Vedkour  P.  R.  27  of  1898, 
Chukhan  Lai  versus  Talit  Mohan  I.  L.  R.  XX  C.  906,  Mathra  Dan 
verevt  Bhikan  Mai   I.  L.  R.  19  A.  16. 

(?i)  Mussammat  Dhan  Devi  versus  Musammai  Malan  P.  R.  114  of 
1900,  Krishna  Rai  Ram  Chandra  versus  Beiiabai  I,  L.  R.  XX  Bombay 
571. 

(o)  Mussammal  Suciya  vfrsui  Mani  Ram  and  another  P.  R.  74  of 
1891. 
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Soundaesi  of  miad. 


In  the  absence  of  aay  declaration  by  a  testa-  R'vooMlon. 
tor  of  an  intention  to  revoke  a  prior  will  the  mere 
preparation  by  his  direction  of  a  document,  which  if 
executed  would  operate  as  a  revocatiou,  but  which  was 
never  executed  by  him,  cannot  be  regarded  as  amounting 
to  a  revocation  [p], 

R.  D.  on  his  death 'bed  executed  a  will  in  favor  of 
the  Mahant  of  a  religious  institution.  A  writer  was 
sent  for  and  on  hi^  arriving  R.  D.  was  unconscious;  he 
revived  and  the  writer  proceeded  to  draft  the  will,  R.  D. 
dictating  at  the  request  of  G,  one  of  the  bystanders, 
who  seemed  to  be  anxious  that  the  will  should  be  made. 
Before  the  writing  was  finished  R.  D.  again  fainted  and 
again  revived  when  the  dictation  was  proceeded  with 
and  R.  D.  directed  G  to  afl&x  R.  D's  seal  to  the  instru- 
ment. R.  D.  himself  also  sealed  the  will.  He  died  short- 
ly after  this.  It  appeared  that  R.  D.  had  not  till  his 
last  moments  taken  any  steps  to  make  a  transfer  of 
his  property  for  the  benefit  of  the  religious  institution, 
but  he  had  said  that  as  he  was  childless,  he  would 
make  over  his  property  to  the  Mahant  and  would  go 
on  a  pilgrimage 

Held,  that  R.  D  was  not  in  a  state  to  attend  to 
important  business,  and  that  the  will  must  be  set  aside 
for   want  of  capacity  [q). 

In  determining  whether  a  testator  was  in  such  a 
mental  condition  as  to  be  capable  of  making  a  valid 
disposition  of  his  pi'operty  by  a  testamentary  instrument, 
the  circumstance  that  he  was  on  the  verge  of  death  is 
one  to  be  considered  but  the  mere  fact  that  the  testator 
died  shortly  after  making  the  will  is  not  of  itself  a 
sufficient  ground    for  invalidating  a  wiU  otherwise  valid. 

Proof  that  the  testator  knew  what  he  was  about, 
and  intended  to  make  the  disposition  of  property  con- 
tained  in  the  will,  is  essential   (r). 

A  will   must  be    free   from  undue   influence,    (s) 

The  principles  which  underlie  sections  46  and  48  of 
Act  X  of  1868  are  of  universal  application. 

(p)     Ram  Narain  versus  Dye  Ram  and  others  P.  R.  27  of  1883 

(q)     Mahant  Radluka  Das  versus  Bhagwan  Das  P.  R.  7  of  1874. 

(r)  Mussinimal  Jassi  versus  Pokhar  Mul  P.  R.  61  of  188'2,  Thakur 
Dabee  versus  R«  Bilak  Ram  10  Suth  W.  R.  (P.  C.)  3.  See  ako  Syad 
Muhammad  ve>sus  Fateh  Muhammad  I,  L.  R.   XXII  C.  324  (P.C). 

(s)  Miissamnixt  Bali  versus  ilussatnmat  Bussan  Bibi  P.  R.  85  of 
1894.  See  also  Kirpa  vesus  Tirakh  P.  B.  50  of  72  and  in  iho  matter 
of  tbe  will  of  Sardai  Dyal  Siogh  Majitbia  P.  R,  63  of  1900. 


Undue  iaflueuc*. 
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QUESTIONS. 


I.  Are  wills  known  to  early  Hindu  Law?  Explain 
how  they  came  to  be  recognized  amongst  Hindus? 

II.  What  i3  the  rule  as  to  the  extent  of  testament- 
ary power  of  disposition  amongst  Hindus? 

III.  What  is  the  effect  of  vagueness  as  to  the  object 
of  the  will? 

IV.  Can  a  co-parcener  under  the  Mitakshara 
law  make  a  valid  disposition  of  his  undivided  share  by 
will?     If  so,  under  what  circumstances? 

V.  What  is  the  rule  according  to  Bengal  law  on 
the   subject? 

VI.  Are  there  any  special  rules  as  regards  the 
form  or  attestation  of  wills  amongst  Hindus?  Can  there 
be  an  oral  will? 

VII.  What  circumstances  are  to  be  taken  into  con- 
sideration in  interpreting  the  will  of  a  Hindu? 

VIII.  In  what  sense  is  the  word  malik  as  applied 
to  Hindu  females  generally  taken?  And  what  is  the  ordi- 
nary meaning  of  the  term  'aulad'  when  used  in  a  will? 

IX.  Is  the  existence  of  the  donees  necessary  at 
death  of  the  testator?     Explain  the  rule,  if  any. 

X.  Who  are  competent  to  make  a  will? 

XI.  State  the  principles,  if  any,  which  should 
guide  the  Court  in  arriving  at  the  conclusion  that  a 
testator  was  of  sound  mind? 

XII.  What  is  the  effect  of  undue  influence  on  a 
will?  State  some  circumstances  which  would  constitute 
undue  influence? 
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CHAPTER  Xi; 


RELIGIOUS  ENDOWMENTS, 


Gifts  for  religious  purposes  are  made  by    Katayana     PoimmIoq  not  ne* 
an  exception  to  the  rule  that  gifts  are  void  when  made  by  cesBary  to  v»Ud»U 
a  man   who   is  afflicted  with  disease  and  the  like,  and  ha  *•    '* 
says,  that  if  the  donor  dies  without  giving   effect   to   hia 
intentions,  his  son  shall  be  compelled  to  deliver  it.  [a) 

Ordinarily  a  trustee  is  appointed  to  manage  the  Creation  of  trust, 
trust  property  for  the  idol  in  whose  favor  the  trust  13 
created.  The  owner  may  appoint  himself  the  trustee 
and  this  he  may  do  in  two  ways,  either  by  absolutely 
giving  property  for  the  benefit  of  the  trast  or  by  merely 
charging  the  property  for  the  maintenance  of  the 
trust,  [b] 

On  the  death  of  one  S.,    his  heirs   executed  a   docu-     Chsritabla  trust. 
ment  assigning  to  plaintiffs  for  certain    specific  religious     Voluntary  Settle* 
purposes  the  property  of  S.,  consisting  of   a  huchha  house  ™Non.deHvery    0  f 
and  outstnndings,   but    the   house    or    the    securities    for  posseeaion  to  trustee, 
money  were  not  made  over  to  the  plaintiffs.     After  this 
one  of  the  defendants  obtained  a  succession  certificate  in 
respect   of   the   outstandings    due   to    A.     The  plaintiffs 
sued  to  recover  the  nett  amount  so   realized.     Held^   that 
without  laying  down  any   general    rule   that  in  all  cases 
where   moveable   property   is   being   dealt   with,    actual 
change  of   possession  is  necessary   to   perfectly    create  a 
trust,  yet  in  the  present  case  such  delivery   of  possession 
was  necessary  to  establish  a   complete  divesting  of  them- 
selves by  the  defendants   of   their   interest   in   the   pro- 
perty,  (c) 


(a).     Manu,  XI,  323.  For  the  rule  io  the  case  of  ordinary  gifts  see 
P.  R.  45  of  1901. 

(b).    Mayne  on  Hindu  Law  437,438.  I.  L.  R.  11  All.,  pages  22-27. 
3  C.  324. 

(c).    Ram  Slogb  vtnm  Santokh  Singh  P.  B.  14  of  1896. 
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A  father  can  make  a  gift  of  a  small  portion  of  an- 
cestral estate  without  his  son's  consent  for  religious 
purposes,  {d) 

tbe  A  Mahant  who  holds  the  position  of  the  manager 
of  property  of  a  religious  institution,  has  the  power 
in  that  capacity  to  alienate  the  property  of  a  religious 
institution,  if  it  is  necessary  to  resort  to  this  means  of 
raisino-  money  for  the  purposes  of  the  institution. 
In  considering  whether  it  was  necessai'y  to  raise 
money  for  the  purposes  of  the  institution,  the  income 
as  well  as  the  necessary  expenses  for  the  institution  must 
be  taken  into  account,  and  it  should  further  be  shown 
how  much  of  the  money  was  required  for  the  pur- 
pose :  the  power  to  incur  debts  binding  the  institution 
must  be  measured  by  the  necessity  of  incurring  them. 
He  cannot  charge  the  property  for  his  own  debts. 
But  he  may  do  any  act  which  is  necessary  or 
beneficial,  for  the  institution  like  the  manager  of  an 
infant  heir,    [e] 

By  the  custom  of  Nirmala  Sadhs  of  Amritsar 
a  chela  who  succeeds  to  the  estate  of  his  guru  has 
no  power  to  alienate  any  portion  of  the  estate,   [f) 

The  devolution  of  the  trust,  upon  the  death  or 
default  of  each  trustee,  depends  upon  the  terms  upon 
which  it  was  created,  or  the  usage  of  each  particular 
institution,  where  no  express  trust-deed  exists,  [g) 

In  determining  the  right  of  succession  to  the  office 
Amritsar  GoUen  ^f  gaddi  nashin^  the  only  law  to  be  observed  is  to  be 
-.««i<.  nanft  found  iu  the  custom  and  practise   which  must  be  proved 

by  evidence.  No  good  ground  existed  for  applying  the 
doctrine  of  survivorship  to  the  case  of  the  Amritsar 
Golden  Temple,  there  being  no  analogy  between  th« 
three  gaddi  nashins  of  the  Temple  who  were  to  all  intents 
and  purposes   separate  and  not  joint,  and  the  case  of  an 


Nirmala  Sadh?  of 
Amritsar. 


DavolutioD 
trust. 


Temple  case. 


of 


(rf)    Raghu  Nalh  v.     Govind.     8,  All.  76. 

(c)    Prosonno    v.  Qolab.  2.  I.  A.  145,  Beshan  Das  u.  Qhasita,  P.  R,, 
39  Ot  1882  and  Rama  Bugaa  v.  Vythilingam,  16  M  490. 

(J)    Ram  Siogh  v.  Nehal  Siogh,  ?.  R..  135  of  1889. 

ig)    I.  L.  R.  XIII  A  256,  XV  M  44,185  XVI  All.,  191,  B*tUg4&'a 
Digest  of  Cuitomary  Law,fara  81. 
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undivided  Hindu  family  among   whom    the  doctrine  of 
survivorship  prevails   [h). 

Unless  the   founder   has   reserved  to   himself   some     Founder's    rights 
special   powers    of    supervision,    removal  or  nomination,  o*  management, 
neither  he  nor  his  heirs  have  any  greater  powers  in  this 
respect  than  any  other  person    who    is  interested  in   the 
trust  {i). 

A  trust  for  religious  purposes,  if  once  lawfully  and  Trust  irrevocable; 
completely  created,  is  irrevocable    [j], 

All  persons  interested  in  tbe  keeping  up  of  the  ^yho  can  sue  to 
worship  of  the  institution  have  a  right  to  sue  when  an  ohallenge  improper 
unauthorized  alienation  is  made  by  the  Mohant  or  the  a^'enation  or  eu- 
head  of  the   institution.  croachment. 

Plaintiffs,  who  were  residents  in  the  Mohalla  in 
which  the  temple  in  dispute  was  situate  and  supporters  of 
the  worship,  were  held  to  have  locus  standi  to  set  aside  an 
improper  alienation  of  the  property  belonging  to  the 
temple.   (Sukhram  Das  v.  Sundur  Mai,  P.  R.,  75  of  1884). 

This  case  was  followed  in  Ram  Partab  v.  Kalu  Mai, 
(P.  R.,  27  of  1885)  in  which  the  worshippers  at  a  shrine 
were  held  entitled  to  set  aside  a  mortgage  of  the  property 
as  belonging  to  the  shrine  by  the  Puj  In  Sewa 
Singh  V.  Budh  Singh,  P.  R.,  66  of  1892,  the  same  view 
was  taken  as  in  P.  R.,  27  of  1885,  the  worshippers  at  a 
Dharmsala  were  held  to  have  a  locus  standi  to  challenge 
an  alienation  of  its  property   [k\ 

(A)     Bhai  Bhagat  Singh  v.  Harnam  Singh,  P.  R,  49  of  1892. 
(i)     L'Uchmee  v,    flookmair,    Mad.,   Decen.ber  1857   152. 

0)  Juggutmohiii  V.  Salihi  Money  14  M,  1.  A.  289,  Ratigan'a  Digest 
of  Customaiy  Law,  para  96,  P.  K.,  100  of  1868. 

(i)  See  also  P.  R.  29  of  1897  and  Thaokersey  v,  Harbhnns  I.  L.  R. 
8  Bom.  4.33  Chentamau  r.  Uhado  15  B.  612,  p.  623,  Zafaryab  v. 
Bakhtawar  5  A.  497. 


I    84    ) 

QUESTIONS. 


I.  What  is  the  rule  as  to  delivery  of  possession 
in  case  of  gifts  for  religious  purposes  ? 

II.  State  the  rule  as  to  how   trusts  are  created, 

III.  What  are  imperfect  trusts  ? 

IV.  What  is  the  rule  as  to  delivery    of   possession 

as  to  moveables  ? 

V.  What  is  the  power  of  a  father  as  regards 
gifting  a  portion  of  ancestral  property  to  Dharamartha 
(religious  purpose)  ? 

VI.  What  powers  does  the  Manager  or  Mohant  of 
a  religious  institution  possess  as  regards  alienation 
of  the  property  of  the  institution  ? 

VII.  What  is  the  criterion  for  justifying  such  an 
alienation  and  to  what  extent  ? 

VIII.  What  rule  obtains  amongst   Nirmala     Sadha 

of  Amritsar  ? 

IX.  What  are  the  rules  as  to  the  devolution  of 
trust  property  ? 

X.  What  rights  does  the  founder  of  a  charitable 
endowment  possess  in  respect  of  management  or  con- 
trol over  the  same  ? 

XI.  What  trusts  are  irrevocable  ? 

XII.  Who  can    sue   to    challenge   improper  aliena- 
tions of  or  encroachments  upon  trust  property  ? 
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CHAPTER  XII. 


BENAMI  TRANSACTIONS. 

The  practice  of  putting  property    into    a  false  name  Dt6nition  of  terms, 
is  called   benami.     The   fictitious   owner  is     called   the  Beuami.Beuamidar 
benamidar.     The   practice    has   been   long   since   recog- 
nized   by    the    Courts    of    India     and    by    the  Privy 
Council  (a). 

The  law  of  benami  is  in  no  sense  a  branch  of  Hindu  p,incipieg  o  f 
Law.  In  all  cases  of  asserted  benami  the  best,  though  Benami. 
not  the  only,  criterion  is  to  ascertain  from  whose  funds  the 
purchase  money  proceeded.  Whether  the  nominal  owner 
be  a  child  or  a  stranger,  a  purchase  made  with  the 
money  of  another  is  prima  facie  assumed  to  be  made  for 
the  benefit  of  that  other  .&). 

The  assertion  that  a  transaction  is  benami  will  be  S^l^c^  proof. 
viewed  by  the  Courts  with  great  suspicion  and  must 
be  strictly  made  out  by  evidence.  But  when  the  origin 
of  the  purchase  mon^y,  or  the  fictitious  character  of 
the  ownership,  is  once  made  out,  the  subsequent  acts 
done  in  the  name  of  the  nominal  owner  will  be  explained 
by  reference  to  the  real  nature  of  the  transaction. 
The  same  motive  which  dictated  an  ostensible  owner- 
ship would  naturally  dictate  an  apparent  course  of 
dealing  in  accordance  with   such    ownership    (c). 

Where  a  transaction  is  once  made    out  to  be  benami     Eff^^ct    given    to 
the  Courts  of  India,  which  are  bound    to   decide  accord-  '^'''  '^^^• 
ing  to  equity  and  good    conscience,    will    give    effect    to 
the  real  title,  unless  the  result  of    doing   so    would  bo  to 
violate  the  provisions  of  a  statute,   or  to     work   a  fraud 

(o)     Wayne  on  Hindu  Law  Gth  Edition  p.  441. 

(6)  Pandit  Ram  Narain  i;.  Moulvi  Mohomed  2G  I.  A.  38,  S.  C.  26 
C.  227,  A:h  il'fti  V.  Haji  Tyeb  9  B.  15, 

(c)  M.iyiie  on  Hindu  Law  6th  Edition  p.  442  Sreeman  Chander  v 
Gopal  Chauder  7  Sulh,  W.  R.  (P.  C.)  10,  Kirmal  Chander  r,* 
Mohamed  Saddiq  26  C  11,  Renga  Aiyar  r.  Stiinavasa  Aiyangar  21  Mad., 
56    Oral  evileooe  ij  aufBoient,  Kumara  v,  .Srinavasa  11  Mad.,  213; 
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Violation  of  sta-  upon  innocent  persons  (d).    For  instance  in  sales  under 
**"**•  a   decree   of   Court,  or  for  arrears  of  revenue,  the  cer- 

tified purcliaspr  shall  be  conclusively  deemed  to  be  the 
real  purchaser,  and  shall  not  be  liable  to  be  ousted  on 
the  ground  that  his  real  purchase  was  made  on  behalf 
of  another  [e).  Thfse  provisions  are  only  intended  to 
prevent  the  real  owner  disputing  the  title  of  the  certified 
purchaser  but  do  not  preclude  a  third  party  from 
enforcing  a  claim  against  the  true  owner  in  respect  of 
the  property  purchased  as  benami  (/). 

Frflud    ou     tliiul  The  Judicial  Committee  has  laid   down    that   where 

partiea.  ^^^  ^^^_^  allows  another  to  hold  himself  out  as  the  owner 

cf  an  estate,  and  a  third  person  purchases  it  for  value 
from  the  apparent  owner  in  the  belief  that  he  is  the 
real  owner,  the  man  who  so  allows  the  other  to  hold 
himself  out  shall  not  be  entitled  to  recover  on  his  secret 
title,  unless  he  can  overthrow  that  of  the  purchaser, 
by  showing  either  that  he  had  direct  notice,  or  some- 
thing which  amounts  to  constructive  notice  of  the  real 
title,  or  that  there  were  circumstances  which  ought  to 
have  put  him  upon  an  enquiry,  that,  if  prosecuted,  would 
have  led  to  a  discovery  of  it   [g]. 

Nature  of  lot'ce.  Notice  may  be  express  or   implied.     Where  the  fact 

that  the  ostensible  owner  is  only  a  benamidar  is  known 
to  the  person  who  deals  with  him  and  the  transaction 
into  which  he  enters  is  known  and  acquiesced  in  by  the 
real  owner,  it  becomes  valid  agaiost  him,  as  if  he  had 
been  a  party  to  it  \h). 

Pollock  on  Benami  The  Subject  of  Benami  is  discussed    very    ably  and 

traueaotious.  clearly  by  Sir  F.  Pollock  in  his  Law  of   Fraud  in  British 

India  at  page  86  in  the  following  terms, 

'The   beneficial    owner  is   not   allowed    to    undo   his 
own  act,  even  between  himself  and  the   benamidar  where 

(d)  Thakrani  r.  Goverameiit  14  M.  I.  &.,  112. 

(e)  Section  317  Act  XIV  of  1882  C.  P.  Code. 

(t)     Chandra    Kamiuey   v.   Ram  Rattan  12   C.  302,  Tiraalayappa  V. 
Swami   Naik,  18  M.  469.     Mayne,  II.  L.  p.  443. 

ig)    Ram  Coomar  v.  McQueen   11  B.  L.  B.  (P.C.)  46  i»t  p.   52, 
{h)    Sarju  Pershad  v.  Bir  Bhaddar    20  I.  A.  108. 
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a  fraudulent  p-rpose  has  actually  been  effected  by  the 
transaction.  The  true  owner  is  not  prevented,  by  the 
luere  fact  of  having  made  a  fictitious  sale,  or  taken  a  con- 
veyance in  another  person's  name,  from  showing  what  his 
real  interest  was,  at  all  events  where  the  transaction  had 
not  in  the  meantime  had  the  effect  of  defrauding  creditors 
or  other  innocent  persons.  It  would  seem  the  better 
opinion  that  it  does  not  matter  witli  what  intent  the 
more  or  less  fictitious  conveyance  was  made,  provided 
that  the  fraudulent  or  illegal  object,  if  any  such  there 
was,  has,  not  been  carried  into  execution  to  any  material 
extent     (t) . 

A,  with  the  intention  of  defeating  and  defrauding  his  jjf/,^"*^  "P°°  *'"• 
creditors,  made  and  delivered  a  promissory  note  to  B  with- 
out consideration,  and  coUusively  allowed  a  decree  to  be 
passed  against  him  on  the  promissory  note,  and  conveyed 
to  B.  a  house  in  part  satisfaction  of  the  decree  :  and  it 
appeared  that  certain  of  A.'s  creditors  were  consequently 
induced  to  remit  parts  of  their  claims.  A  having  died, 
his  widow  and  legal  representative  under  Hindu  Law, 
now  sued  B  to  have  the  promissory  note  and  the  convey- 
ance set  aside  and  to  have  the  defendants  restrained  by 
injunction  from  executing  the  decree.  Eeld^  (1) 
that  the  plaintiff  was  not  entitled  to  relief  in 
respect  of  the  promissory  note  and  the  decree,  although 
she  was  not  personally  a  party  to  the  fraud,  in  as  much 
as  she  claimed  through  A  by  whose  contrivance  and  col- 
lusion the  defendant  was  enabled  to  obtain  the  decree, 
(2)  that  the  plaintiff  was  not  entitled  to  have  the 
sale  set  aside  in  as  much  as  there  had  been  at  least  a 
partial  carrying  into  effect  of  the  illegal  purpose  in  a 
substantial  manner   (/). 

The  plaintiff   sued  for   possession    of  half     a   house     P  ar  delictum 

which    he  alleged    was     the    joint   property    of    himself  ^,^'^'y  *'opped  from 
■1     ii         T    !•       1       1.      i.1         1    li  !•    T  •      pleadiDg     his  owa 

and    the   detendant,    the    latter   relied   upon    a     regis- fraud, 

tered  deed  of  sale  to  him  from  the  plaintiff  purporting  to 

sell  plaintiff's  half  interest  in   the  house.      The   plaintiff 

replied   that  this   was   a  fictitious    transaction    entered 

(t)    Quoted  io  Punjab  Record  99  of  1895.  p.  470. 

(?)  Baogam  Mai    versus    Venkatachavi  18    Mad.    37S»  upheld  ia 
ftpp«Al  ftod  quoted  ak  22  Mftd.  page  323. 
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into  in  fraud  of  his  creditors.  Held,  that  the  plaintiff  was 
prscluded  by  the  rule  of  par  delictum  from  relying  on 
such  an    allegation   {k] . 

H.  D.  now  deceased  a  Khatri  purchased  a  house  in 
the  name  of  his  son  L.  D.  who  mortgaged  it  to  the 
defendant  for  Rs.  600.  Prior  to  the  mortgage  H.  D. 
had  died,  leaving  considerable  property  and  was  succee- 
ded by  his  heirs  as  joint  Hindu  family.  H.  D's.  widow 
and  R.  M.  a  son  sued  to  contest  the  mortgage  by  H.  D. 
to  the  defendant.  Held^  that  the  purchase  of  the  honse  by 
H.D.  in  the  name  of  his  son  was  benami,  the  father  being 
the  real  owner,  and  that  the  father's  heirs  were  not  es- 
topped from  proving  the  real  nature  of  the  transaction 
even  against  a  bona  fide  mortgagee  from  the  benamidar. 
Held,  that  R.  N.  should  recover  possession  of  his 
half  share  unencumbered,  the  mortgage  being  valid  only 
to  the  extent  of  L.  D's.  shar.\  [l) 

Fraud  carried  ioto  Plaintiff,  with  the  object  of  defeating  the   claims   of 

*       •  his  creditors,  executed    a    coLn'able    conveyance   of   his 

property  in  favor  of  another  person,  and  t^e  transferee 
successfully  resisted  the  creditors  of  the  plaintiff  from 
seizing  the  property  in  execution  of  their  decrees.  The 
transferee  then  conveyed  the  property  to  a  third  party 
who  took  possession.  IJeld,  following  the  ease  of  Kali 
Charan  Pal  versus  Rasik  Lai  Pal  (23  Calcutta  962  note) 
that  the  plaintiff  was  precluded  from  maintaining  the 
action  for  the  recovery  of  the  property.  Held,  also  that 
there  was  a  distinction  between  those  cases  in  which  the 
fraud  was  only  attempted  and  those  in  which  it  was 
actually  carried  into  effect  ;  and  that  in  the  latter  class 
of  cases  the  Court  would  by  granting  relief  to  the  Avrong 
doer,  be  making  itself  a  party  to  the  fraud,   (m) 

Effect  of  Decreee,  Decrees  are  conclusive  between   the   parties  both  as 

to  the  right  declared,  and  as  to  the   character   in  which 


(k)     Dogra  Mai  v.  Jamiat  P.  R.  38  of  1892.  See   also  P.  R.     6    of 
1901,  compare  P.  R.  61  of  1S95. 

{I)  Punjab  Record  6  of  1893.     Dharam   Chand     ferius  Mxissammat 
Earatn  Devi, 

(m)  GoberdaD  Siugh  versus  Retu  Roy  23  Cal.  962.    See  alao  RaDgau 
Mai  V.  Yaukat  Chovi  18  Mad.,  378,  p.  387. 
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they  sue.  It  is^  however,  allowable  for  a  third  person,  who 
was  nat  ou.the  record,  to  come  in  and  show  that  a  suit  was 
really  carried  on  for  his  benefit  or  against  a  person  who  was 
not  a  party  to  it  {fi). 

As  a  general   rule,    it   is   desirable  that    the   benamidar    Benamidar 
should  be  a  party  to  all  suits  in  respect  of  the  property  of  which  should  be   & 
he   is    the    nominal    owner.     But    this  is  not  necessary  when  ^^^'  ^' 
there  is  no  dispute  as  to  the  title    being    only   apparent.     In 
the    absence  o^  any  evidence  to  the  contrary,  a  suit  instituted 
by  a  benamidar  is  presumed  to  be  with,  the  full  knowledge  of 
the  real  owner,     (o) 

The   benamidar    is   not   merely    an    alias,    or    even    an     Right    of 
a""ent  of  the  real  owner.     He  is  a  person  whom  the  owner  for  Benamidar  ta > 
purposes  of  his  own,  which  are  not  necessarily  fraudulent,  has  ^^®- 
chosen    to  represent  the  estate  to  the  outer  public,  and  whom 
he  has  furnished  with  the  indicia  of  ownership  to  enable    him 
to. do  so  effectively.     A  wrong  doer  should  not  be    allowed    to 
resist  a  suit  by  the  ostensible  owner  on  the  ground  that  he  ha? 
no  title  or  right  of  possession  against  the  real  owner.     He  has 
the  title  and  right  of  possession  v/hich  that  person    has    given 
him,    which    is    apparently    enough    to   support  the  suit.     It 
would  be  a  different  thing  if  the  real  owner  had  repudiated  the 
benamidar,  or  had  dealt  directly  with  his  tenants  or  others    in 
respect   of    the   estate.     On   the    plea  of  defendants  the  real 
ov.'ner  should  be  made  a  party  to  the  suit,  so  as    to    be  bound 
by  the  decision,  (p). 

(ft).  Lachman  v.  Patne  Kam.   1  All.    510,   Chonverapp  v.   Pattapa  11, 
Bom.,  708. 

(o).  Gopi  Nath  v.  Bhagwat  10  Cal.,  697,  p.  705,  Shangar  v.    Krishnau 
15  Mad.  267. 

(p)  Mayne  on  Hindu  Law,  6th  Edition,  p.   582-583   aud  Tad  Kam  v. 
TJmrao  SiDgh,  21  All.  380. 
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QUESTIONS. 

I. — Define  the  terms '  Benami '  and  '  Benamidar  *. 

II. — What  is  the  criterion  for  determining  that  a 
transaction  is  benami  ?  How  do  Courts  vievy 
such  an  assertion  ? 

III. — What  principles  guide  the  Courts  in  dealing  with 
transactions  alleged  to  be  benami  ? 

ly. — What  would  be  the  decision  when  the  effect  o£ 
a   plea  of  benami  is   to  work  a  fraud    on  third 

parties  ? 

V. — What  view  Pollock  takes  of  the  question  in  his 
Law  of  Fraud  ? 

VI.— When  a  benami  transaction  has  the  effect  of 
defrauding  one's  creditors,  how  far  is  it  open  to 
a  party  to  the  transaction  or  his  legal  represent- 
ative to  disclose  the  real  nature  of  the  transac- 
tion ?  « 

Explain  the  doctrine  oi  par  delectum. 

yil. — What  is  the  effect  of  a  decree  on,  the  right  of  a 
third  person,  not  on  the  record,  to  show  the 
real  character  in  v/hich  the  parties  sue  ? 

Y I II .-—Is  benamidar  a  necessary  party  to  a  suit  in  respect 
of  the  property  of  which  he  is  the  nominal 
owner  ? 

IX. — What  are  the  rights  of  a  benamidar  to  bring 
claims  or  actions  in  respect  of  the  property 
standing  in  bis  name  ? 


I 
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CHAPTER   Xllt. 


Maintenance. 

From  an  examination  of  the  texts  of  Hindu  Law  on   the    i'ersons  -who 
Subject  it  would  appear  that  the  following  persons   are   enti-  ^^^  entitled. 
tied  to  maintenance  -. — 

1.  Father  and  mother. 

2.  Virtuous  wife. 

8.     Infant  children.  . 

4.  Grown  up  children  who  are  destitute  and  dependent. 

5.  Persons  who  are  excluded  from  inheritance  for  any 
cause  other  than  degradation  ;  their  sonless  wives  and  un- 
iaaarried  daughters. 

6.  Widows  of  deceased  co=parceners  in  a  joint  family  (a). 

The  holder  of  ancestral  property  cannot,  where  there    exists  a      Nature  and 
widow  having   a  right   to  maintenance  out  of  that  property,  ®^teutof  obli- 
alienate  such   property   eo   as   to  defeat  the  widow's  right  to 
maintenance.   (6.) 

Where  there  is  only  self -acquired  property,  the  only  Where  pro^ 
persons  whose  maintenance  is  a  charge  out  of  such  property  Y^^^^  ances- 
are  aged  parents,  wife  and  minor  children,   (c). 

The  widow  of  a  deceased  co-parcener  could  not  be  The  vridoyr 
in  a  worse  position  than  a  disqualified  heii*,  and  she  is  °^  ^  deceased 
(entitled  to  be  maintained  in  the  same  way  after  her  'P^^'^^^^"^' 
husband's  death  as  during  his  life  out  of  the  family 
property,  (d).  The  widow  of  a  deceased  son,  who  lived  in 
union  with  his  father,  has  a  legal  right  to  maintenance  from 
her  mother-in-law  out  of  the  self-acquired  property  of  the 
father-in-law  to  which  his  widow  has  succeeded  as  his  heir. 
A  son's  widow  has  no  legal  claim  for  maintenance  against 
self-acquired  property  in  the  father-in-law's  hands,  but  when 
such  property  devolves  upon  his  heirs  the  daughter-in-lav7  has  a 
claim  against  it  in  their  hands  for  maintenance  if  her  husband 
had  lived  in  union  with  his  father  (e).  The  sons  succeeding 
to  their  father's  seli-acquired  property  are  Under  a  legal  obliga- 
tion to  provide  maintenance  for  the  widow  of  their  deceased 
brother  out  of  such    property.   (/).     A    Hindu    died    leaving 

(a)  J.  N.  Bhuttacharji's  Hindu  Law,  page  396- 

(b)  Jamna  v.  Machul  Lalu,   2   All.,    315,    Devi   Persad   v.    Gunwante 
Koer,  22  Ca:l.,  410  followed,  Beche  i>.  Mothina,  23  All,  86.  P.  R.  7  of  1871. 

(c)  Subharyana  v.  Subbakka,  8  Mad.,  236. 

(d)  F.  Lalti  Kuav  v.  Ganga,  7  N.-V^T  p,  261,  followed  in  23  AU,  86. 
(«)   Janki  v.  Nand  Ram,  11  All,  194. 

(/)   Kaminee  Dassee   v.   Chander  Pode,  17  Cs.1.,  373,  Devi  Pershad  v. 
GuuTrauti  Koer,  22  Cal.,  410, 
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properly  with  his  widow,  o£  which  a  portion  was  self-acquired^ 
and  the  remainder  had  been  inherited  by  him  from  his  matern- 
al ^grandfather.  His  son  who  had  predeceased  him  left  a 
%ridow  who  now  claimed  maintenance  from  her  mother-in-law. 
Held  that  inasmuch  as  property  inherited  from  a  maternal 
grandfather  is  riot  self-acquired,  the  rule  of  non-liability  for 
maintenance  oujj^ht  not  to  be  extended  to  property  of  this 
description,  which  washable  to  maintenance  claimed.  Semble, 
that  the  moral  obligation  to  support  a  son's  widow  to  which 
her  father-in-law  is  subject,  acquires  on  his  death  the  force  of 
a  legal  obligation  as  against  his  self-acquired  assets  in  the 
bands  of  his  heirs;  and  that  a  testamentary  deposition  of  such 
property  snade  in  favour  of  volunteers  by  a  person  morally 
bound  to  provide  maintenance,  cannot  affect  the  position  of  a 
party  whose  moral  claim  has  become  a  legal  right,  (ff). 
Wife.  The  maintenance  of  a  wife  by  her  husband  is  a  matter  of 

personal  obligation  arising  from  the  marital  relationship,  and  is 
independent  of  the  possession  of  any  property,  ifajnyavalika 
says  that  great  sin  is  incurred  by  not  maintaining  even  a 
superseded  wife.  With  regard  to  faultless  wife,  he  sa3's,  that  if 
the  husband  be  poor  he  should  be  ordered  to  maintain  her, 
otherwise  the  husband  should  be  ordered  to  give  her  a  third 
of  his  property,  (k). 
Effect    of  A    Hindu    wife   is   not  entitled   to  maintenance    if    she 

wife's  living  leaves  her  husband's  house  without  justifying  cause.  The 
eepara  e.  husband's  marrying  a  second  wife  is  not  such  a  justify- 
ing cause  ;  if  a  Hindu,  however,  were  to  keep  a  Mohammadan 
woman  in  his  house,  and  by  such  conduct  compel  her  to  leave 
his  house  and  reside  with  her  mother,  she  is  entitled  to 
separate  maintenance,  {i). 
Effect   of  A  Hindu  wife  is  justified    in  leaving  her    husband's  pro- 

cruelty,  tection  and  is  entitled  to  separate  maintenance  from  his  income 

when  he  habitually  treats  her  with  cruelty  and  such  violence 
as  to  create  the  most  serious  apprehension  for  her  personal 
safety,  {j  ). 

(g)  Eanganmmal  v.  Echmmal.  22  Mad.,  305.  Compare  Bai  Parbati  u- 
Tarwadi  Dowlat  Ram,  25  Bom.  263. 

(h)   J.  N.  Bhattarcharji's  Ilindu  Law,  p.  403. 

(j)  Sedlengaga  v.  Sidav.  2  Bom.,  634,  Verasami  v.  Apasami,  1  M. 
H.  C.  375. 

(j)  Motingini  v.  Jogendro,  19  C.  84. 
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The  amount  depend?  upon  the  income  of  the  husljand  Amount  at 
and  the  number  of  dependents  he  has  got  and  the  social  naaintenance. 
status  of  the  wife.  {k).  Her  own  stridhan  is  not  to  be  taken 
into  account,  if  it  is  of  an  unproductive  character,  such  as 
clothes  and  jewels.  In  the  case  of  a  widow  she  is  not 
entitled  to  more  than  the  share  of  the  income  of  her  husband 
out  of  the  joint  property.  (/).  The  maintenance  of  a  widow 
is  not  determined  with  reference  to  the  principle  that  she 
is  bound  to  lead  the  life  of  an  ascetic,   (m). 

An  unchaste  wife  is  not  entitled  to  maintenance,  nor  is  an      Effect    o  f 
unchaste  widow  entitled  to   maintenance.     Narad    says,  *  the  unchastity, 
widows  keeping  unsullied  the  bed  of  their  lord  are    entitled  to 
maintenance.''    The  unchastity  of  a  widow  deprives  her  wholly 
of  her  right  to  maintenance,  and   the  fact  that  there  has  been 
an  agreement  as  to  maintenance  makes  no  difference.   {ii) 

Subsequent  unehastity  deprives  a  widow  of  her  right  of 
maintenance,  when  the  same  is  given  to  her  by  her  husband's 
heirs,  but  not  when  it  is  given  to  her  by  her  husband  or  by 
her  son,  because  these  two  would  be  bound  to  keep  her  from 
absolute  destitution.  But  there  'are  contradictory  opinions  as 
to  whether  her  husband  is  not  liable  to  furnish  her  with 
a  bare  subsistence.  The  obligation,  if  it  exists^,  is  dependent 
on  the  woman  abandoning  her  course  of  vice.  (o).  A  decree 
for  maintenance  can  be  set  aside  on  proof  of  subsequent  un- 
ehastity (^?). 

The  case  of  a  widow  is  very  different  from  the  case    of  a     .^^^®     ^^ 
wife.     A   wife  cannot  leave   her  husband's  home  when  she  entitled     to 
chooses   and  claims  separate   maintenance.     But  the  case  of  a  separate 
widow   is  different,     AH  that  is  required'of  her  is,  that  she  is  maintenan9e, 
not   to   leave   her  husband's  house  for  improper  purposes,  and 
she  is  entitled  to  retain  her  maintenance,  unless  she  is  guilty 
of  unehastity  or  r\ther  disreputable  practices  after    she  leaves 
that  house,    [q).  AV hen  property  is  small  separate  maintenance 
may  be  refused.   (/•).     The  family  property  may  be   so   small 

{k)   Mayne  H.  L.  Gth  Edn.  p.  .593.  8,  9. 
(0    Madbab  Rai  v.  Ganga  Bai,  2  Bom.,  639. 
(jn)   Baisiii  v.  Rup  Singh,  12  All.,  558,  22  C.  418, 
(n)   Nagamma  u,  Virbhadra,  17  Mad.,  .392. 
(o)  Vain  V.  Ganga,  7  Bom.,  84,  17  C.  p.  679. 
(p)  Daulla  Kuari  v.  Meghu  Tewari,  15  All..  382. 

{q)   Raja   Perthes    Singh    u.  Rani   Raj    Kooer,   20   W.  R.    (P.  C.)  21, 
Gokebbai  v.  Lakbmi  Das,  14  Bom.    490. 

(r)  Kango  Yinarak  v.  Yamimaba'.  'i  Bom.,  48. 
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that  the  farmily  cannot  bear  the  strain  of  supporting  the  widow 
in  a  separate  lodging-,  though  it  might  be  able  to  piovide  her 
with  food  in  the  family  house.  In  such  cases  the  Court  might 
in  its  discretion  refuse  to  allow  to  the  widow  living  apart  any- 
larger  sum  than  her  maintenance  would  have  cost  if  she  had 
remained  in  the  family  house,  (5). 
M  a  i  n  t  e-  The  maintenance  of  a  Hindu  widow  is  not,  until  it  is  fixed 

\nc6  how  ^j^^  charged  on  her  deceased  husband's  estate  by  a  decree  or 
Upon  the  ^y  agreement,  a  charge  on  such  estate  which  can  be  enforced 
family  pro-  against  bondfde  purchasers  of  such  estate  for  value  without 
pert/,  notice.    When  the  maintenance  of  a  Hindu  widow  has  been  ex- 

pressly charged  on  her  husband's  estate,  a  portion  of  such  estate 
vVill  be  liable  to  such  charge  in  the  hands  of  the  purchaser,  even 
if  it  be  shown  that  the  heirs  have  retained  enough  of  itto  meet 
such  charge ;  but  such  estate  will  not  be  liable  if  its  transfer 
has  taken  place  to  satisfy  a  claim  for  which  it  is  liable  under 
Hindu  Law  and  which  under  that  law  takes  precedence  over  a 
claim  for  maintenance.  (/!). 
Priority  of  Such  debts  have  priority  over  her  claim  for  maintenance. 

familVdebte  ^  house  being  ancestral  property  of  a  Hindu  family,  was 
sold  in  execution  of  a  decree  by  which  the  decree  amount  was 
constituted  a  charge  on  such  property.  The  debt  sued  on  had 
been  incurred  for  the  benefit  of  the  family  by  the  co-parceners 
for  the  time  being,  but  since  the  death  of  such  co-parcener's 
father:  Held  the  widow  of  the  latter  who  resided  in  the  said 
house  during  her  husband's  lifetime  was  not  entitled  as.  against 
a  purchaser  for  value  in  good  fa;ith  under  such  decree  (but 
with  notice  that  sh^  resided  in  her  husband's  lifetime  had 
resided  in  that  house,  and  still  claimed  to  reside  there^  to  con- 
tinue to  reside  for  life  in  such  portion  of  the  house  sold  as  she 
resided  subsequent  to  her  husband's  death.  (?;). 

In  the  above  case  Kernau  J.  remarked  :  '  If  the  debt  ill 
respect  of  which  the  sale  took  place,  was  a  debt,  due  by 
her  husband,  no  doubt  could  be  entertained  that  she  had  no 
such  right.  Here  the  finding  is,  that  the  debt  was  incurred 
by  the  manager  for  the  benefit  of  the  family.  The  widov/ 
AVas  one  of  the  family,  and,  though  1  do  not  believe  her 
right   to    maintenance    would    give   her    a   right  to  increased 

(s)  Godavaribai  v.  Sagimabai,  22  Bom.,  52. 
(f)   Sham  Lai  v.  Banna  4  All.,  29G. 

(h)  Bama  Nadan  v.  Rangammal.   I.  L  E,  12  Mad.,  260.    (Full  Bench), 
P.  R.  3'J  of  18'J6. 
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maintenance  by  reason  of  large  increase  of  the  property  of  the 
manager,  still,  as  the  acquisition  of  the  means  of  providing 
food  and  raiment  for  her  as  well  as  for  the  other  members  of 
the  family  was  one  of  the  objects  of  the  manager  in  carrying 
on  business,  I  do  not  see  how  she  can  resist  effect  being 
given  to  the  manager's  act  for  the  famii}'  benefit/   {v). 

The  devisee  of  the  entire  estate  of  a  Hindu  testator  is  Devisee  of 
liable  for  the  maintenance  ol:  the  testator's  widow,  even  where  ej^^ira  estata. 
the  widow  has  stridhan  property  in  gold  and  silver  and  cash 
given  to  her  by  her  husbandj  and  there  v/as  no  expresq 
direction  in  the  will  about  her  maintenance.  The  right  to 
maintenance  being  one  given  to  a  Hindu  widow  by  the 
Hindu  Law,  that  right  cannot  be  taken  away  except  by  ex- 
press language  to  that  effect,    {w). 

Where  a  husband  under  Mitakshara    Law  dies    leaving     Priority  of 
separate  property  and  also  joint  property   which  passes  to  his  liability     o^  f 
co-parceners,  the  widow's  claim  to  maintena,nce  must  be  first  geparat^^pro- 
met  out  of  the  separate  property,  and  she  cannot  come  up.on  party, 
the  estate  till  the  separate  property  has  proved  insuflicient.  {x). 

Plaintifii's   huslDand  sold  a  plot  of  land  to   the  defendant.      Wife's  right 
Plaintiff  sued  to  have  the  property  charged  with  her   naain-  *°  charge  the 
tenance.    It  was  found  that  the  plaintiff  and  her  husband  lived  ^\  t  h  ^h  e^ 
together,   and   that   the  husband  had  not  refused  to  maintain  maintenaneo 
the  plaintiff,  and  it  was  not  shown   that  the  land  was  sold  for  y^'^^^ri  proper- 
immoral  purposes,     tield,   that  the  property  was  liable  to  be  j^^^.  i^ugband 
sold  for  her  husband's  debts,  unless  incurred  for  immoral  pur- 
poses, the  burden  of  proving  which  lay  on  the  wife,  which  in 
the  present  case  she  had  failed  to  discharge,  and  that  conse- 
quently the  suit  failed.  (^). 

There  is  a  distinction  in  the  right  of  residence  possessed  "W  i  d  o  w  's 
by  the  wife.  Katyayan  declai-es  '  except  his  whole  estate  and  ^^S^*  °^  ^^^^' 
his  dwelling  house,  what  remains  after  the  food  and  clothing 
of  his  family,  a  man  may  give  away  whatever  it  be,  moveable 
or  immoveable,  otherwise  it  may  not  be  given.'  (z).  The  son 
of  a  survivor  of  two  brothers  sold  the  dwelling  house 
in   part   of    which  the  widow   of  his  uncle  was  living.     The 

(u)  See  Supra. 

(w)  Joytara  v.  Ram  Hari  Sardar  I.  L.  R.  10  Cal.,  638. 

(*)  Shib  Dayee  v.  Durga  Persbad  4  N.  W.  P.,  63. 

(v)  Massainmat  Gomti,  Chhota  Lai  and  another,  P.  E,  190  of  1889. 

(«)  2  Digest  133,  3  Dig.  581, 
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Court  held  that  she  could   not  be  ousted  by  the  purchaser  of 
her  nephew's  rights,   (a). 

In  a  suit  by  a  Khatri  widow  to  establish  her  rights  to 
reside  in,  and  maintenance  out  of,  a  house,  it  appeared  that 
the  said  house  was  the  only  piece  of  property  out  o£  which 
maintenance  could  be  had,  and  it  had  been  mortgaged  without 
any  reservation  or  provision  for  the  widow  by  her  two  sons 
for  its  full  value,  to  raise  money  for  the  marriage  of  one  of 
the  sons,  and  the  mortgagee  having  full  knowledge  of  the 
widow's  claim.  Held,  that  the  debt  incurred  by  the  mortga- 
gors was  not  of  such  a  kind  as  to  override  the  widow's  rights, 
and  the  creditor  had  no  right  to  eject  the  widow  in  satisfac- 
tion of  his  claim  [b). 
Arrears.  Where  a  Hindu  widow  sues  for    maintenance   from    the 

family  estate  of  her  deceased  husband,  the  allowance  of  the 
arrears  is  a  question  for  the  discretion  of  the  Court,  and  the 
Court,  if  it  allows  arrears  of  maintenance  at  all,  will  not 
necessarily  allow  arrears  at  the  same  rate  as  it  may  allow  future 
maintenance,  especially  where  the  plaintiff  has  made  serious 
delay  in  bringing  her  suit  for  maintenance,  (c).  It  is  in- 
cumbent on  the  plaintiff  to  prove  a  wrongful  withholdi 
of  the  maintenance  to  which  she  is  entitled,  (d). 
Declaratory  A  merely  declaratory   decree   for  maintenance  cannc 

decree.  enforced,  (e). 

Future  maintenance  awarded  by  a   decree   when   £i 
due  can  be  recovered  in  execution  of  that  decree  when  fa 
due.  (/}. 
Duration  of  '^^^  property  given  for  maintenance  is  resumable  a 

Kaintsnance.  death  of  the  grantee,  the  presumption  being  that  the    inco. 
only  was  granted  and  not  the  body  of  the  fund  (ff). 

(a)  Gauri  v.  Chandramani  1  All.,  262.  Talamand  v.  Rukman  3  All 
353. 

(h)  Jowahir  Singli  v.  Mussammat  Ram  Devi  and  anotlier,  P.  R.  112 
of  1888. 

(c)  Raghbans  Kunwar    v.  Bhngwant  Kunwar,  21  All.,  183. 

(d)  Malik  Arjun  Prasad  Naidu  v.  Durga  Pershad  Naidu,  I.  L,  R,  XXII 
M.  326. 

(e)  Veu  Kanna  v.  Aitamma,  12  M.  183. 

(f)  Aflhutash  Bannarji  v.  Lftkhcmaiii,  19  C.  139. 

(g)  Katchwain  i;,  Sarup  Chand,  10  All.,  402. 
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QUESTIONS.      , 

I.  "What  persons  are  entitled  to  maintenance? 

II.  State  the  nature  and  extent  of  the  obligation. 

TIL  When  is  the  widow  of  a  deceased  co-parcener 
entitled  to  maintenance?  Under  what  circumstances  is 
it  a  charge  on  ancestral  property? 

IV.  What  is  the  rule  as  to  a  wife's  maintenance? 
What  would  be  the  effect  if  she  lives    separate.  ?     What 
circumstances  justify  her  claim  to  separate  maintenance? 

V.  What  is  the  rule  as  to  the  amount  of  mainte- 
nance? 

VI.  What  is  the  effect  of  unohastity  on  a  wife's  or  a 
widow's  right  to  maintenance? 

VII.  How  far  have  family  debts  priority  over  the 
■widow's  right  to  maintenance?  What  rules  of  conslruc- 
V.bn  would  govern  a  Hindu's  will  as  regards  the  widow's 

'ht  of  maintenance? 

VIII.  What  is  the  nature    of    a   wife   or  a   widow's 
j  of    residence    in    the    family    dwelling    house?    Ig 

.d  any  distinction  between  such    a  right  and  the  rignt 
aintenance?     State,  if  any. 

IX.  What  principles  guide  the  Courts  in    decreeing 
claim  for  arrears  of  maintenance? 

X.  What  is  the  rule  as  to  the  duration  of  mainte- 
nance? 
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CHAPTER  XIV. 


PARTITION. 

DsfioitlOD.  The    Law  of  Partition  ia  the  aggregate  of  the  rulea, 

which,  when  a  Hindu  family,  living  in  union,  separates, 
determines  the  duties  and  rights  of  its  several  members 
with  respect  to  the  common  property  and  liabilities. 
(W.  and  B.   597) . 

Dlfler«no«    of  its  In  the   Mitakshra   partition   is   defined   to    be   the 

•ignifioation  in  the  adjustment  of  divers  rights  in  the  whole,  by  distributing 
Mitakshra  and  the  ^j^q^  {j^^q  particular  portions  of  the  aggregate. 
Dayab  oga.  Partition     according     to     the    Dayabhaga   is     not    the 

severance  of  joint  rights  to  the  whole  into  separate 
rights  to  sharei,  but  is  a  division  of  the  subject  of  pro- 
perty amongst  those  who  are  already  separately  entitled 
to  it,  but  who  jointly  enjoy  it;  whose  right  is  already 
divided  into  distinct  shares  in  property,  which  has  not, 
however,  been  distributed  and  made  in  portions,  the 
subject  of  exclusive  appropriation. 

Property  liable  to  Joint    Family    Property  (a)    and      property   jointly 

partition.  acquired  are  liable  to  partition. 

After  partition  a  member  of  a  joint   Hindu    family, 

^ha*rer'^^'* obtains  governed  by  the  Mitakshra  Law  becomes  sole    owner    of 

absolute  power  over  his  share  in  the  ancestral    property    and  has    the    same 

the  ancestral    pro-  power  of  disposal  as    if  it   had   been  acquired    proper- 

P"*y'  ty(fe). 

Property  not    li-  1-     Self-acquired    property  and  gains  of  science  are 

fcble  tojartition.        not  liable  to  partition. 


'    (a)  For  diacuaaiou  as   to   what    coastitutea    Joint    Family    Property, 
see  chapter  VII. 

(h)  Madho  Pershad  v.  Mehr  Ban  Singh,  I.  L.  R.,  XVIII  C.  167  (P.  0.) 
followolin  NaiiakChand  and  another  v.  Miiitamm^t  Dayan.  (l-.  K., 
103  of  1894.) 
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2.  Nuptial  gifts  to  a  member  of  a  joint  family  do 
not,  by  reason  of  the  marriage  expenses  having  been 
defrayed  out  of  the  common  fund,  fall  into  and  form 
part  of  the  common  fund  (c). 

"Whatever  is  acquired  by  the  coparcener  himself 
without  detriment  to  the  father's  estate,  as  a  present 
from  a  friend  or  a  gift  at  nuptials,  does  not  appertain 
to  the  co-heirs.  Nor  shall  he  who  recovers  hereditary 
property  which  had  been  taken  away,  give  it  up  to  the 
coparceners,  nor  what  has  been  gained  by  science."  [d] . 

3.  A  Raj  or  a  principality  is  indivisible,  the  property 
descends  to  the  eldest  son.  Zamindaris  which  are  of  the 
nature  of  Raj  follow  the  same  rule,  (e) 

4.  Jagir  conferred  upon  some  member  of  a  family  to 
preserve  his  dignity  or  for  services  rendered  is  imparti- 
ble. 

5.  Endowments,  idols  and  places  of  worship  are  also 
impartible. 

6.  A  man's  self-acquistion  is  impartible  and  so  is  also 
any  property  which  he  has  inherited  collaterally,  or 
from  such  a  source  that  the  persons  claiming  a  share 
obtained  no  interest  in  it  on  its  devolution  to  him.     (e) . 

An  agreement  between  coparceners  never  to    divide     Agreement  agaln«t 
certain  property  is  invalid  by  Hindu  Law,  as  tending  to  partition, 
create  a  perpetuity,  and  the   parties   to  the   agreement 
even  are  not  bound  by  it  [f). 

When  a  Hindu  by  his  will  gives  all  his    property    to     Direction  in  a    ill 
his  sons,  but  imposes  a  condition  that    they    should   not  ^K^i^^*^  P"^^'^°"• 
make  a  division  f  or   a   certain    period,  the  restriction  is 
void  {g). 

A  partition  during  the  minority  of   one    of   the    co-  Minority  no  bar  to 
sharers  is  not  illegal.     There  is  a  text  of    Boudhayan  to  paiHtiou. 
the  effect  that  the  shares  of   minors   together   with   the 

(c)  Sheo  Gobind  v.  Sham  Naraln  7  N.  W.  P.,  p.  75. 

(d)  Colebrooke's  Mit.  1,  IV.  1. 

(e)  Mayne'a  Hindu  Law,  paraa.  468,  467.  (6th  Edu.) 
(/)  Ramlinga  v  VeraprakaBbi  7  Bom.,  538. 

(9)  C»ly  Nath  N«g  t»  Chuadar  NathNag  8  Cal.>  373. 
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interest  should  be  placed  under  good  protection  until 
majority  of  the  owners  [h).  When  the  minor  arrives  at 
full  age  he  may  apply  to  have  the  division  set  aside  as 
regards  him,  if  it  can  be  shown  to  have  been  illegal  or 
fraudulent,  or  even  if  it  was  made  in  such  an  informal 
manner  that  there  are  no  means  of  testing  its  validity. 
But  a  suit  cannot  be  brought  by  or  on  behalf  of  a  minor 
to  enforce  partition  unless  on  the  ground  of  malversation, 
or  some  other  circurastance  which  make  it  for  his  interest 
that  his  share  should  be  set  aside  and  secured  for  him(i). 
Pla'ntiJi  C,  a  minor  17  years  old  at  the  time  of 
institution  of  oIih  plaint,  sued  through  his  next  friend 
for  partition  of  his  share  of  paternal  estate.  Although 
no  malversation  on  the  part  of  the  defendant  was  proved, 
the  Court  under  the  particular  circumstances  of  the  case, 
and  with  special  reference  to  the  plaintiff's  age  at  the 
time  of  filing  the  suit,  and  to  the  fact  that  after  attain- 
ing his  majority  he  had  elected  to  proceed  with  the 
suit,  decided  that  at  the  date  of  the  suit  it  was  sujficiently 
clear  that  it  would  be  in  the  plaintiff's  best  interests  to 
order  a  partition  instead  of  dismissing  the  suit  {J), 

„,  ,     „  J  If  the  property  be  ancestral  the  sons,  grandsons  and 

Who   can  aemana  -T^        ■'•  •,  .••iii.ji  t     ' 

partition.  great  grandsons  acquire  an  interest  m  it  by  birth    under 

the  Mitakshra  Law  and  can  demand  partition.      Under 

the  Bengal  law  the   father  has    got    an    absolute    power 

of    alienation    over    ancestral    property    and    his  sons 

cannot  demand  partition  against  his  will  as  they  are  not 

owners   by   birth.     In    order   to   entitle    any   person  to 

demand  partition   from  his  ancestors  or  coparceners  it  is 

necessary  that  the  ancestor  next  above  him   has   died  or 

does  not  object  to   partition.      Thus  a   grandson   cannot 

enforce  a  partition  during  the  life  of  a  son. — (Mitakshra 

ch.  I.  V.  V.  3). 

On  partition  the  share    of  a  son  who  has  already 
died  descends  to  his  sons. 


(h)  Boudhyayau  ii  §  2. 

(I)  Mayae's  Hindu  Law,  para.  476.  (6th  Edu.) 

(i)  Righobu  Dyal  v.  6  Wig  Ua,m  aad  aaother,  P.  R,  104  oi    1806. 
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Any  coparcener  can  sue  for  partition  who  is  not  more 
than  four  degrees  removed  from  the  last  owner,  however 
remote  he  may  have  been  from  the  original  owner  of  the 
property   (k). 

The  Punjab  Chief  Court  held  in  a  case  of  Brahmins  Punjab, 
of  Lahore  that  a  bon  could  not  enforce  a  partition  of 
ancestral  immoveable  property  against  his  father's 
consent  in'  his  lifetime,  nor  could  he  alienate  in  his 
father's  presence  his  undivided  interest  in  the  family 
estate  [I] . 

By  Hindu  law,  though  a  widow  is  not  com-  Mother's  right  to 
potent  of  herself  to  institute  partition  proceedings  in  partition, 
respect  of  her  deceased  huaband's  property,  yet  when 
such  proceedings  have  been  commenced  by  an  heir 
entitled  to  demand  partition  and  the  paternal  estate 
is  divided  by  the  sons  after  their  father's  death,  the 
widow  is  entitled  for  her  life  to  a  share  equal  to  that 
of  a  son,  and  it  is  immaterial  whether  she  is  allotted 
a  share  as  defendant  or  claims  it  as  a  plaintiff.  A  wife 
cannot  sue  for  partition  during  vhe  lifetime  of  her 
husband  (m) . 

For  this  purpose  it  is  necessary,  first,  to  deduct  all  Mode  of  taking 
claims  against  the  united  family  for  debts  due  by  it*°°**""* 
or  for  charges  on  account  of  maintenance,  marriages 
or  family  ceremonies,  which  it  would  have  to  provide 
for  had  it  remained  united.  When  these  are  set  aside 
an  account  must  be  taken  of  the  entire  family  property 
in  the  hands  of  all  the  different  members.  In  general  this 
account  is  simply  an  inquiry  into  the  exisLing  family 
assets.  No  charge  is  to  be  made  against  any  member 
of  the  family  because  he  has  received  a  larger  share  of 
the  family  income  than  another,  provided  he  has  re- 
ceived it  for  legitimate  family  purposes  [n]. 


(h)  10  Bom,,  P.C,  463,  Mayne's  Hindu  Law,  para.  473. 
(0  Kahu  Chand  v.  Sarb  Dyal  P.  R.,  109  of  1888,  following  P.  R.,  113 
Ot  1886. 

(m)  Mayne,  para  477 » 
(n>     Bo.        do» 
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Illegitimate  son.  In  tlie  three  superior    classes,  an  illegitimate  son  is 

not  entitled  to  sue  for  partition  (o) . 

Partition  suits.  Ordinarily,  a  suit  cannot  lie  for  partition  of   a   part 

only  of  the  joint  family  property.  The  rule  that 
every  partition  suit  shall  embrace  all  the  joint  family 
property  has  been  held  to  be  subject  to  certain  qualifica- 
tions; as  for  instance,  where  different  portions  of  it  lie 
in  different  jurisdictions,  or  where  a  portion  of  it  is  not 
available  for  actual  partition  as  being  in  the  possession 
of  a  mortgagee  or  is  held  jointly  with  strangers  to  the 
family  (p). 

Evidence  of  pa.--  To  effect  a   partition    coparceners    must    alter    and 

^^^ion.  intend  to  altar  their    title  to    the    property.     They  must 

cease  to  become  joint  owners,  and  become  separate 
owners.  The  leading  case  on  the  subject  is  that  of  Ap- 
poovier  versus  Rama  Suba  in  which  the  Court  remarked 
as  follows  : — "  An  actual  partition  by  metes  and  bounds 
is  not  necessary  to  render  a  division  of  the  undivided 
property  complete.  Bat  when  the  members  of  an  undi- 
vided family  agree  among  themselves,  with  regard  to 
particular  property,  that  it  shall  henceforth  be  the 
subject  of  ownership  in  certain  defined  shares,  then  the 
character  of  undivided  property  and  joint  enjoyment 
is  taken  away  from  the  sulaject  matter  so  agreed  to  be 
dealt  with,  and  each  member  has  thenceforth  in  the 
estate  a  certain  and  definite  share  which  he  may  claim 
the  right  to  receive  and  enjoy  in  severalty,  although  the 
property  itself  has  not  been  actually  severed  and  divid- 
ed." (7). 


Previous      Ktiga- 


I'laiitiii  sued    to    recover  money  due  on  a  bond  exe- 

tioo   may    be   evi-  cuted  by  K.  L.  deceased,  who  died  in  1884,  leaving  a  widow 

dence  of  p.- Ktit  on.  and  two  brothers,  all  three  being  made  defendants  in  the 

suit.     The  First  Court  decreed  the  claim  against  the  two 

brothers  who  appealed  to   the    Chief   Court,   contending 

(0)  Mayne§.  475. 

(p)  Harl  Das  v.  Prannath  1.  L.  R.  12  Cal .,  566,  P.    R  ,    77    of     1887. 
Mayne  para.  493, 1.  L.  R.,  3  B  497. 

(a)8W.R.,l(P.C.) 
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that  they  and  the  deceased  formed  a  joint  Hindu  family, 
and  that  they  consequently  took  the  whole  property  by 
survivorship  and  were  therefore  not  liable  for  the  pre- 
sent debt  of  the  deceased.  Held^  after  inquiry  upon 
remand  that  the  previous  litigation  which  had  taken 
place  between  the  parties  effected  such  a  separation  of 
interest  as  to  have  destroyed  the  jointness  of  the  estate 
according  to  the  principle  enunciated  in  Appoovier's 
case.  (  r  )  This  ruling  was  followed  by  the  Chief  Court 
in  Nanak  Chand  and  another  versus  Mussammat  Da}- an 
in  which  the  Court  remarked:  "  It  is  not  necessary  to 
show  that  the  property  itself  has  been  actually  severed 
or  divided  ;  a  division  of  the  right  and  title  is  sufficient 
without  an  actual  partition  of  the  property  by  metes  and 
bounds.  The  test  is  the  intention  to  be  inferred  from  the 
acts  done  and  the  instruments  executed  by  the  parties 
themselves,  and  the  Court  must  find  in  each  particular 
case  whether  the  parties  have  agreed  that  the  property 
in  question  shall  henceforth  be  the  subject  of  ownership 
in  defined  shares  and  have  taken  away  from  it  the  cha- 
racter of  undivided  property  and  joint  enjoyment." {«) 

The  presumption  raised  by  law  from  the  natural  Rebuttal  of  pre- 
state  of  families,  in  favor  of  union,  may  be  destroyed  by  *'""P^'*'"' 
evidence  of  separate  acts  inferring  a  contrary  one,  and 
amounting  to  partition  having  taken  place.  Such  are 
for  this  purpose  separate  religious  rites  and  ceremonies; 
living  and  dining  apart  ;  transactions  inconsistent  with 
their  idea  of  continuing  united,  as  making  mutual  loans, 
sales,  purchases,  and  other  contracts,  or  suits  by  the 
members  against  one  another;  separate  records  of  owner- 
ship ;  the  opinion  of  the  neighbourhood  as  indicated  by 
separate  payments  of  village  or  other  dues  to  members 
of  the  family    {  t). 

The   presumption     of    union    in    a  Hindu    family  is     Extent    of    pre- 
stronger  as  between  brothers  than    as    between    cousins,  ^"'"ption 
and  the  farther  you  go  from  the  founder  of   the  family, 
the  presumption  becomes  weaker  and  weaker,  (  to  ) 

(r)  Bishen  Singh  and  Autar  Singh  v.  Kishau    Chand  f.  11.,  2  of  189'J. 

(s)  P.  R.,     103     of     1894. 

(t)  Strange's  Hindu  Law.  217. 

0<)  Moro  Vi3hvanath  v.  Goaesh  Vithal  10  Boin,,  H.  C,  444,  468. 
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Effect  of  sale  Where  it  is  either  admitted  or  proved  that  the 
tha°*^caine  "  of  ^a  ^ S'l^^ly  o^  ^be  parties  is  joint,  the  legal  presumption  as  to 
single  member.  all  their  acquisitions  being  joint,  is  not  rebutted  by  the 
fact  that  the  disputed  property  was  purchased  in  the 
name  of  a  single  member,  or  that  he  was  allowed  to  have 
his  name  registered  on  the  Collector's  books,  or  that  he 
carried  on  a  litigation  with  respect  to  it  as  owner. (v) 

QUESTIONS. 

I.  Define  partition.  What  is  the  difference  between 
the  Mitakshra  and  the  Dayabhaga  view  on  the  point  ?    !•- 

II.  What  property  is  liable  to  partition  ?  What 
effect  has  partition  over  a  co- sharer's  power  of  disposal  as 
regards  property  originally  ancestral  ? 

III.  What  property  is  not  liable  to  partition? 

IV.  Is  an  agreement  between  co -parceners  never 
to  divide  property  valid  ?  What  is  tho  effect  of  a  pro- 
vision in  a  will  restricting  partition  between  the 
legates  ? 

V.  Is  minority  a  bar  to  a  claim  for  partition  ? 
Under  what  circumstances  Courts  would  sanction  a  par- 
tition on  behalf  of  a  minor  ? 

VI.  Who  can  demand  a  partition  ?  What  is  the 
Punjab  view  as  regards  the  son's  power  to  enforce  par- 
tition of  ancestral  property  against  his  father's  consent  ? 

Vn.  What  mode  is  adopted  in  taking  accounts  on 
partition  between  co-sharers  ? 

VIII.  What  property  a  suit  for  partition  should 
include  ? 

IX.  What  teat  would  you  apply  to  determine  that 
a  partition  has  or  has  not  taken  place  ?  How  far  pre- 
vious litigation  between  joint  owners  affects  the 
question? 

X.  How  may  the  ordinary  presumption  as  to  joint- 
ness  in  a  Hindu  family  be  rebutted  ? 

XI.  What  is  the  effect  of  a  sale  being  concluded 
in  the  name  of  a  single  member  of  the  family? 

(i?)   Oh*ii  Daa  Panday  i;  Mussammat.  Shama  Snndrj.   1.  P.  C.  R.,  147* 
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CHAPTER    XV. 


LAW    OF    INHERITANCE. 

Pbinciples  of  Succession'  in  case  of  Males. 

So  long  as  the  Joint  Family  oontinued  in  its  original  Inherifcano* 
purity,  its  property  passed  into  the  hands  of  successive*""™^'  "•poMt« 
owners,  bub  no  recipient  was  in  any  sense  the  heir  of    the  ^' 

previous  possessor.  It  is  only  in  cases  when  the  pro- 
perty was  held  in  absolute  sev^eralty  by  the  last  male 
owner  that  the  Law  of  Inheritance,  properly  so  called 
applies.  The  heir  of  such  person  is  the  person  who 
is  entitled  to  the  property,  whether  he  takes  it  at  once, 
or  after  the  interposition  of  another  estate.  If  the  next 
heir  to  the  property  of  a  male  is  himself  a  male, 
he  becomes  the  head  of  t'le  property  and  holds  the  pro- 
perty in  severalty  or  coparcenary  as  the  case  may  be. 
At  his  death  the  devolution  of  the  property  is  traced  from 
him.  Not  so  in  the  case  of  females.  If  the  property  of 
a  male  descends  to  a  female,  she  does  not  become  a  fresh 
stock  of  descent.  Athor  death  it  passes  not  to  her  heirs 
but  to  the  heirs  of  the  last  male  holder.  And  if  that 
heir  is  also  a  female,  at  her  death,  it  reverts  again  to  the 
heir  ot  the  same  male,  until  it  ultimately  falls  upon  a 
male  who  can  himself  become  the  starting  point  for  a 
fresh  line  of  inheritance,     (a)  • 

The  right  of  succession  under  Hindu  law  is  vested  Succession  never 
immediately  on  the  death  of  the  owner  of  the  property.  '^  abeyance. 
It  can  not  remain  in  abeyance  in  expectation  of  the  birth 
of  a  preferable  heir,  not  conceived  at  the  time  of  the 
pwner's  death.  A  child  in  his  mother's  womb,  is,  in 
contemplation  of  law,  considered  to  be  actually  existing, 
and  will,  on  his  birth,  devest  the  estate  of  any  person  with 
a  title  inferior  to  his  own,  who  has  taken  in  the  meantime. 


((&)  M»y&&  on.  Biada  Law,  6th  Mn,  §  498^ 
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So,  under  certain  circamatancea,  will  a  son  who  ia  adop- 
ted after  the  death.  There  are  no  other  cases  in  which  an 
estate  will  be  devested  after  it  has  once  vested.  (6) 

Principle  of  roll-  The  Succession  of  one  to  the  estate  of  another  on   the 

gloua  efiBcaoy.  goie  ground  of  his  ca.pacity  to  offer  funeral  cakes  is  called 

the  principle  of  religious  efficacy.  This  principle  while 
universally  true  in  Bengalis  byno  means  auch  an  infal- 
lible guide  eleswhere. 

Tiie  terms  Sapin-  In  order  the  better  to  understand  these    terms   it   is 

da,    Siiiulya      aud  necessary  to  consider  the  religiou'j  onei'ings   required    of 
Samauodaka,  ^  Hindu   to  his  ancestors.     A  Hindu  may    present  three 

distinct  sorts  of  offerings  to  his  deceased  ancestors; 
either  the  entire  funeral  cake,  which  is  called  an  undivid- 
ed oblation,  or  the  fragments  of  that  cake  which  remain 
on  his  hands  and  are  wiped  off  it,  which  is  called  a  di- 
vided oblation,  or  a  mere  oblation  of  water.  The  entire 
cake  is  offered  to  three  immediate  paternal  ancestors,  I'.e., 
father,  grandfather  and  great-grandfather.  The 
wipingsor  lepa  are  offered  to  the  three  paternal  ancestors 
next  above  those  who  receive  the  cake,  /".  e.,  the  persons 
who  stand  to  him  in  the  4th,  5th,  and  6  th  degree  of  re- 
moteness The  libations  of  water  are  offered  to  paternal 
ancestors  ranging  seven  degrees  beyond  those  who  re- 
ceive the  lepa^  or  fourteen  degrees  in  all  from  the  offer- 
er-, some  say  as  far  as  the  family  name  can  be  traced. 
The  general  term  Sapinda  is  sometimes  applied  to  the 
offerer  and  his  six  immediate  ancestors,  as  he  and  all  of 
these  are  connected  by  the  same  cake,  or  pinda.  But 
it  is  more  usual  to  limit  the  term  Sapldnda  to  the 
offerer  and  the  three  who  receive  the  entire  cake.  He 
is  called  the  Sahulya  of  those  to  whom  he  offers  the  frag- 
ments, and  the  Samonodaha  of  those  to  whom  he  presents 
mere  libations  of  water,  (c) 

.    .  The   claims    of    rival   heirs    according    to   Bengal 

plo'nofc'H^e*  rui'e'o'f  authorities  are  tested  by  the  number  and  nature  of 
tue  Miukalica.  their  respective  offerings.  The  Mitakshra  never  alludes 
to  such  a  test.  No  doubt  the  distinction  between 
8apindas  and  Somonctdahas  is  referred  to  and  it  is  stated  that 
the  former  succeed  before  the  latter,  and  that  the  for- 
mer offer  the  funeral  cake,  while   the   latter   offer  obla- 

(b)  Mayne  oa  Hio-cla  Law  §  449. 

{ft)        Do.  m. 
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tionB  of  water  only.  ButthiB  distinction  is  stated,  not 
as  evidencing  different  degrees  of  religious  meYit,  but  as 
marking  different  degrees  of  propinquity.  The  claims 
of  rival  heirs  are  determined  by  the  latter  test  not  by 
the  former,  [d) 

Mitakshra  defines  ^^a^nicZa  relationship  without  a^yda^acco^/in^i  tft 
reference  to  religious  rites.  The  author  Yigyaneshwarj^jjjg^gjj^.^^ 
saya  '•''Sapinda  relationship  arises  between  two  people 
through  their  being  connected  by  particles  of  the  one 
body."  Hence  a  man  is  the  Sapinda  of  his  paternal  and 
maternal  ancestors,  and  his  paternal  and  DPaternal  uncles 
and  aunts.  The  following  conclusicn  is  arrived  at  by 
Messrs.  West  and  Buhler.  "1.  Vijnyaneshwara  supposes 
the  Sapinda  relationship  to  be  based,  not  on  the  presenta- 
tion of  funeral  oblations,  but  on  descent  from  a  common 
ancestor,  and,  iu  the  case  of  females  also  en  marriage 
with  descendants  from  a  common  ancestor.  2.  that 
all  blood  relations  within  six  degrees,  together  with  the 
wives  of  the  males  amongst  them,  are  Sapinda  relations 
to  each  other,  (e)  The  Bandhus  are  relations  within  the 
6th  degree  who  belong  to  a  different  family."  (/') 

The  Bandhus,  or  relations  through  a    female,  never ^^Agnaies  exclude 
take  until  the  direct  male  line,  down    to    and  including'^  ^^^  ^^' 
the  last  samonadaka^  has  been  exhausted.     The  governing 
idea  in  the  mind    of   the  author  of  Mitakshra    was   that 
propinquity  and  not  religious  merit  was  the  test  of  heir- 
ship, [g] 

Cognates  are  of  three  kinds;  related  to  the  person  Bandhui  or  "Cog. 
himself,  to  his  father,  or  to  his  mother  as  declared  by"**®*"' 
the  following  text: — 'The  sons  of  his  own  father's  sister, 
the  sons  of  his  own  mother's  sister  and  the  sons  of  his 
maternal  uncle,  must  be  considered  as  his  own  cognate 
kindred.  The  sons  of  his  father's  paternal  aunt,  the 
sons  of  his  father's  maternal  aunt,  and  the  sons  of  his 
father's  maternal  uncle  must  be  deemed  his  father's 
cognate  kindred. 


id)  Mayne  on  Hindu  Law,  6th  Edn,  §  509, 
(e)  W.  and  B.  122.    Mayne  do.  611, 
if)  W.  and  B,  136,  489. 
{g)  Mayne  on  Hindu  Law  §  512. 


^  {    108    ) 

The  sons  of  his  mobher'3  paternal  aunt,  tlie  sonfl^  of 
his  mother's  maternal  aunt,  and  the  sons  of  his  mother's 
maternal  uncles,  must  be  reckoned  his  mother's  cognate 
kindred.  The  cognate  kindred  of  .the  deceased  himself 
are  his  successors  in  the  first  instance;  on  failure  of  them, 
his  father's  cognate  kindred,  or,  if  there  be  none,'  his 
mother's  cognate  kindred.'   (h) 

Religious      duty  Mr.  Colebrooke  says  "  It  is  not  a  maxim  of  the   law 

tha  reBult  not   the  ^j^^^  j^^  ^]^q  performs  the  obsequies  is  heir,  but    that  he 
causa  o!  mneritance.      .  t      .      .  i  ■  e  l-i.         it   i\  ' 

who  succeeds  to  the  propery  must  perform  them.'    (*), 

Great  gi-Andson         Great  grandson  is  the  last   direct   heir.     Manu  says 
the  last  direct  heir,  u  ^ov  three  is  the  funeral  cake  ordained.    The  fourth  is 
the  giver.     But  the  fifth  has  no  concern.     To  the  nearest 
after  him  in  the  third  degree  the  inheritance  belongs,"  (y) 
Panj»b,  In  the  Punjab,  and  among  the  Sikhs  and  Jains,  the 

rules  of  descent  appear  to  be  in  the    main    those    of    the 
Mitakshra,  but  the  doctrine  of  religious  efiicacy  is  wholly 

unknown. 

QUESTIONS. 

(1)  In  what  oases  only  does  the  law  of  Inheritance 
apply  ? 

(2)  What  would  be  the  rule  in  the  matter  of  suc- 
cession if  the  last  holder  of  the  property  were  a  female  ? 

(3)  Is  succession  ever  in  abeyance  under  Hindu 
Law  ?.  Explain  the  case  of  a  child  in  the  mother's  womb 
or  a  son  adopted  after  death, 

(4)  What  do  you  understand  by  the  principle  of 
religious  eflicacy  ? 

(5)  Explain  the  terms  Sapinda,  Sakulya  and 
Samanodaka.  In  what  sense  does  Mitakshra  use  the 
term  Sapinda  ? 

(6)  What  test  determines  the  order  of  succession 
according  to  Mitakshra? 

(7)  Who  are  cognates  ?  Describe  the  several  classes 
o£  cognates  and  their  order  of  precedence. 

(8)  What  rules  of  descent  in  the  main  prevail  in  the 
Punjab  and  among  Sikhs  and  Jains  ? 

(ft)  Amrita  i-.  Lakhi  Narnyau  10  W.  R,  (F.  B.)7<». 
(t)  StraHL.  242. 
0)  Manu  IX  187. 
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CHAPTER  XVI. 


Principles  of  Succession  in  the  case  of  Females. 

Women  originally  Lad  no  rights.     They  were  to   be     ^"^'^y  poiition  of 
always  in  a  state  of  dependence.  "  TLe  father  protects  a  ^^"^ 
woman  in  her  childhood,  the  husband    during  her  youth, 
the  son  in  old  age;  a  woman  has    no    right    to  indepen- 
dence."     (Manu  IX  §  3) 

The  same  causes,  which  led  to  the    break    up  of  the     Growth  of.  their 
family  union,  would  introduce  women  to  the   possession  "S^t  to  property, 
of  the  family    property.     At  the  time    of    partition    the 
fund  out  of  which  they  were    to  be  maintained  would  be 
split  up  into  fragments.     The  natural    course  would  be, 
either  to  give  an  extra  share  to  any  member  of  the  family 
who  would  himself  be  responsible  for  their  support,  or  to 
allot    to    them    shares  out  of  which  they  could  maintain 
themselves.    This  appears  to    have    been    what    actually 
took  place.     Similarly,  upon  the  death   without  issue  of 
a  male  owner  who  was  the  last  survivor  of  the  co-parce- 
nary, or  who  had  been  separated  from  tho  other  members, 
or  whose  property  had  been   self-acquired,    it  would   be 
more  natural  that  his  property  should  remain  in  the  pos- 
session of  the  women  of  the  family    for    theii"    support, 
than  that  they  should  be  handed  over  with  the  property 
to  distant  members  of  the  family,  who    might    be    utter 
strangers.     In  this  way  their  right  as  heirs,   properly  so 
called,  and  not  merely  as  sharers,  would  arise.     But  that 
right  would  not  extend  beyond    tlie  reason    for    it,    viz., 
their  claim  to  a  personal  maintenance.     The  woman  does 
riot  become  a  new  stock  of  descent  and  where  she  inherits 
from  male,  his  heirs  and  not  hers  take  at  her  death,  (a) 

The  women  who  are  the  actual  members  of  a  man's 
family,  and  as  such  entitled  to  support,  are  the  daughter, 
the  mother,  wife  or  sister,  taking  in  under  these  terms 
more  distant  relations  of  the  same  class  such  as  the  grand- 
mother and  the  like. 

(«)  Mayne  on  H.  L.  6th  Edn,  $^518, 
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Bight  Of  daoghter. 


GroandB  of  prece- 
d  e  n  0  e  between 
daughters. 

Benares  Law. 


Bight  of  Mother. 


A  daughter  who  was  formerly  appointed  to   raise  up 
a  Bon  for   her  father  would  naturally  become  the  member 
of  the  fainily  pud  become  an   heir.     The   text   of    BJanu 
which  states  ber  I'ights  of  inheritance  follows  after    three 
texts    which    relate  to  the  appointed    daughter    solely. 
It   then   proceeds    "  The    son   of     a     man     is    even     as 
himself  and  as  is  the    son    such  is   the    daughter    (  thus 
appointed  ).     How  then  (  if  he  have  no  son  )  can  any  in- 
herit his  property  but  a  daughter  who  is    closely    united 
with  his    own  soul."     The  words  in  bracl^et  are  the  gloss 
of  Kalluka  Bhutta.  [h] 

The  daughter's  right  of  inheritance  arose  from  the 
obligation  to  endow  her.  Parasara  bays,  "  The  unmarried 
daughter  shall  take  the  inheritance  of  the  deceased,  who 
left  no  male  issue,  and  on  the  failure  of  her,  the  married 
daughter."  (c) 

The  mother  as  well  as  the  grandmother  end  great- 
grandmother,  are  certainly  Sapindas,  as  sharing,  with  their 
husbands,  the  cakes  which  are  offered  to  them  by  the  male 
issue.  But  her  claim  and  that  of  the  father  too  is  always 
placed  on  the  ground  of  consanguinity,  and  of  the  merit 
she  possesses  in  reference  to  her  son,  from  having  con- 
ceived and  nurtured  him  in  her  womb.(d) 

Bight  of  widow.  The  widow  was  entitled    to   be   maintained    by    her 

husband's  heirs  from  the  very  earliest  times.  The  next 
step  was  that  the  amount  necessary  for  her  maintenance 
was  set  apart  for  it,  and  left  at  her  own  disposal. 

She    is    heir  but  According  to    Mitakshra    the    widow    is    entitled    to 

not  coparcener.  inherit  to  her  husband,  if  he  died  separate  and  not  reunite 
ed  and  leaving  no  male  issue,  and  the  rule  is  adopted 
universally.  The  rule  seems  to  follow  from  the  view 
taken  by  the  Mitakshra  of  the  rights  of  undivided  mem- 
bers. While  the  husband  lived,  his  wife  had  only  a  right 
to  be  maintained  by  him  in  a  suitable  manner;  after 
his  death,  his  right  all  lapse  to  his  surviving  coparcen- 
ers, and  she  can  have  no  higher  right  against  them  than 
she  had  against  her  husband.  The  question  of  heirship 
for  the  first  time  arises  in  the  cise  of  a  divided  member, 
as  it  is  only  in  regard  to  divided  property  that  there  can 


(6)  Mayno  on  H.  L,  6th  Edn.  $  519. 

(c)  3  Dig  490. 

{d)  Mayuoon  H.  L,  6th  Edu.  §  521, 
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he  an  heir,  properly  so  called.  In  other  worda,  the 
widow  can  take  by  succession  as  heir,  but  cannot  take 
by  survivorship  as  co-parcener,  (e)  But  even  in  the  case 
of  undivided  family  she  takes  the  self-acquired  property 
of  her  husband.  She  only  is  heir  to  her  husband,  that 
is,  to  the  property  which  was  actually  vested  in  him 
either  in  title  or  in  possession  at  the  time  of  his 
death.  (/) 

Sister  is  considered  a  Saprnda  iu  Western  India  by  Sister, 
virtue  of  her  affinity  bo  her  brother.  She  is  also  con- 
sidered a  gotraja  Scipinii^  on  the  ground  that  this  term 
is  satisfied  by  her  having  been  born  in  her  brother's 
family,  and  that  she  does  nob  lose  har  position  as  a 
gotraja  by  being  born  again  in  lier  husband's  gotra,  upon 
her  marriage.  That  being  so  her  place  among  the 
gotrasjas  is  determined  by  nearness  of  kin,  and  is  settled 
to  be  between  the  grandmother  and  the  grandfather. 
In  Bengal  she  is  not  an  heir,  nor  under  Benaraa 
Law  [g).  Under  Benaras  L;"iw  a  sister's  son  comes  iu  as 
a  Bandhu  after  the  last  of  the  Samanodakas  but  he 
takes  by  his  own  independent  merit,  not  through  her  (h). 
In  Madras  her  claim  as  heir  has  been  recognized  {i) 
though  the  claim  of  a  sister's  son  has  been  held  to  be 
superior  IJ). 

The  term  Bhinnagotra  Sapinda  as  used  by  Vijna-  Bhinaagofcra  Sa- 
neshwara,  meant  no  more  than  a  person  connected  by  P*"'^'*- 
consanguinity,  but  belonging  to  a  different  family, 
either  by  birth  or  bj  marriage.  The  Madras  High 
Court  seemed  disposed  to  doubt  whether  the  Mitak- 
shra  had  accepted  the  doctrine  that  females  could  only 
inherit  under  an  express  text,  and  the  learned  judges 
appeared  to  accept  the  authority  of  8ancha  and  Lichita 
of  supplying  such  a  text  if  one  were  necessary.  The 
text  is  "The  daughter  shall  take  the  female  property,  and 

(e)  Mayne  on  H.  L.  6th  Edn.  §  526. 
(/■)  Do.  do.  528, 

(g)  Jagat  Narain  v.  Sheo  Das  5  AH.,  311. 

{h)  Cbilikani  v.  Suraneni  6.  Mad.,  H.  C.  288,    Ses   also  I.  L.  R.,  15 
Mad.,  422. 

(i)  KuthAmmal  v.  Radha  Erishma  8  Mad.,  H.  C.  8S. 

0>  LftklubaMQ  ^1  u.  TimvoQgada  Ma^ali  I.  L.  R.»  5  £i|,«  24K 


{     112    ) 

she  alone  is  heir  to  the  wealth  of  her  mother's  son,  who 
leaves  no  male  issue  [k)  According  to  Mr.  Miayna  suoh 
a  view  is  thoroughly  intellegible  and  arguable  and  ia 
probably  the  line  that  would  ba  followed  with  most 
chance  of  sucoeas  if  the  case  catna  before  the  final  court 
of  appeal.  On  this  principle  the  Madras  High  Goort 
have  held  that  a  father's  and  a  son's  daughter,  a  daugh- 
ter's daughter,  ware  with  in  the  Una  of  possible  heirs 
under  the  Mitaks'ira,  although  they  would  ba  postpon- 
ed to  male  heirs  more  rein>(;3ly  couaaobed  witb  the 
decea^'ed  owner,   [l] 

QUESTIONS. 

(1)  What  was  the  early  position    of  women    accor- 
ding to  Hindu  Law? 

(2)  How  did    they    subsequently    acquire    rights    as 
heirs? 

(3)  What  women  are  entitled  to  support  and    claim 
as  heirs? 

(4)  What   ground   of   precedence  is   there    among 
several  classes  of  daughters? 

(5)  What  is  the  nature  of  a  widow's  and  a  mother's 
right  ? 

(6)  Is  sister  recognized  as  an  heir  according  to  any 
school  of  Hindu  Law.  If  so,  name  it? 

(7)  What  are  Bhinna-Grotra  Sapindas  and    what  text 
favors  their  right? 

(8)  What  other   females   have   been    held  to   come 
under  the  rule? 


(ft)  3  Digest  187. 

(I)  I.  L.  R.,  13  M.  10,  14  M.  U9.  15  M.  421,  18  M.  199 »    21    M. 
263.    Ua;uE>  oa  H.  L.  6bb  Bdu.  §  539. 
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CHAPTER  XVII. 

Inheritance. 

The  whole  Hindu  Law  of  Inheritance  may  be  Raid  in 
fact  to  be  based  upon  the  two  following  texts  of  Yajna' 
vcUhya  : — 

"Among  these  (twelve  sons)  the  next  in  order  is  heir, 
and  presents  funeral  oblations  on  failure  of  the  preced- 
ing."— Yajnavalkya  II ^  135. 

This  shows  that  sons  principal  and  secondary  take 
the  inheritance  in  the  first  instance.  The  order  of  suc- 
cession among  all  tribes  and  classes  on  failure  of  them  is 
next  declared. 

*'  The  wife,  and  the  daughters  also,  both  parents, 
brothers  likewise,  and  their  sons,  gentiles  {gotrajas), 
cognates  [handhus]^  a  pupil,  and  a  fellow-student. 
On  failure  of  the  first  among  these,  the  next  in 
order  is  indeed  heir  to  the  estate  of  one  who  departed 
for  heaven  leaving  no  male  issue." — Yajnavalkya  11^ 
136-37. 

The  whole  Hindu  Law  of  Inheritance,  therefore,  is  in 
a  nut-shell.  The  enumeration  and  the  classification  of 
heirs  given  by  Ya/nai'aZ%a  form  the  basis  of  the  Hindu 
Law  of  Inheritance.  But  the  texts  of  Yajnavalkya 
do  not  give  an  exhaustive  enumeration  of  heirs.  They 
merely  declare  the  different  classes  of  heirs  who  are 
entitled  to  succeed,  and  determine  their  order  of  succes- 
sion. 

Each  preceding  class  of  heirs  must  be  thoroughly 
exhausted  before  we  come  to  seek  for  heirs  of  the  next 
class.  The  first  class  of  heirs  is  the  sons  and  the  last  the 
fellow-students.  The  king  is  not  mentioned  as  an  heir  by 
Yajnavalkya  (though  he  is  mentioned  by  Manu).(a) 

We  have  thus  ten  classes  of  heirs:— 

1.  Sons. 

2.  Widows. 

(a)  Tagore  Law  Lectures  for  1880,  by  Rajkumar  Sarbadhikari,  pp. 
563-65  and  p.  313.  See  also  p.  588  and  Girdhari  L%1  Roy  v.  The  Gov- 
ernmeot  ol  Bengal,  10  W.  B.,  (P.  C.)  3133. 
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3.  Daughters,  includitig  their  sons. 

4.  Parents. 

5.  Brothers. 

6.  Sons  of  brothers. 

7.  Gotrajas  (gentiles). 

8.  Bandhus  (cognates). 

9.  Pupils. 

10.     Fellow-students. 
The  distinctive  marks  of    each    class    of   heira   are 
^"'"^deSnuned  Unmistakable.      We  can  easily  distinguish  one   from   the 
by      commentators  other.     It  remains  now  to  define  the  different  classes   in 
and  text  writers.      gudi  a  manner  as  to  fully  bring  out  all  the  heirs  contain- 
ed in  each  class.     The  labours  of  the  commentators   and 
the    text-writers    of    the    different    schools    have   been 
addressed    to    the    determination    o£     the   number    and 
priority  of  heirs  comprised  in  each  class. 


Benares  School. 


Propinqnjty, 


The  doctrines  of  the  Benares  School,  represented 
by  the  Mitalshara,  may  be  stated  as  below:—'  Consan- 
guineous relation'  to  the  deceased  determines  the 
number  of  the  different  heirs  in  each  class  and  the 
'  nearness  of  each  heir  to  the  deceased  deter- 
mines his  priority  among  the  other  heirs  in  that  class.  In 
other  words,  consanguinity  determines  the  heritable  right, 
and  propinquity  the  preferable  right  of    a  kinsman.  (6) 

The  Eule  of  Propinquity  is  founded  on  the  follow- 
ing text  of  Mauu,  Chapter  IX,  187  :  — 

"  To  the  nearest  Sapinda  the  inheritance  next  be- 
longs. "  The  whole  Hindu  Law  of  Inheritance  may 
very  properly  be  said  to  depend  upon  a  correct  render- 
ing of  this  passage.  There  are  two  important  proposi- 
tions derived  from  the  text  of  Manu: — 

1.  The  property  of  a  deceased  proprietor  belongs 
to  his  nearest  Sapinda. 

2.  The  deceased  and  his  heir  must  be  related  to 
each  other  as  Sapindas.  (c) 

(fc)  Tagore  Law  Lectures  for  1880,  by  Rajkumar  Sarbadbikari, 
FP.  566-67. 

(c)  Do.,  570. 
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This  principlo  of  propinquity  determines  the    order     Principle  of  pro- 
of succession  not  only   among  Sapindas  but   also   among  P'"*J,",^'ui    ^°^   ^" 
the  other  classes  of  kinsmen.     It    is  a    general    rule   and  '^^^ 
is  universally    applicable.     The    Samanodakas  and  Ban- 
dhus  also  come  within  the  operation    of  this    rule.     It  is 
according    to     Vignyaneshvara    and    all    other    Hindu 
jurists    the  'governing  principal'  in  tlie  law  of  succession, 
and  should,    therefore,    be    applied    to    the    solution    of 
every  question  of  preference  among  heirs.     It    does   not 
matter  to  what  class  of  heirs  the  claimants  belong. 

But  what  is  propinquity  ?     '  It  is  nearness  of  blood'     Meaning  of    the 
declare  the  jurists  of  the  Benares  School.  ^""^  I'ropiuquity. 

"  Propinquity  chiefly  depends,"  says  Visvesvara 
Bhatta,  "upon  an  abundance  of  corporal  particles."  Of 
two  persons  one  is  nearer  to  the  deceased  than  the  other, 
if  he  has  a  larger  number  of  common  corpoi'al  particles  in 
his  body.  Take  the  case  of  the  brother  and  nephew  for 
instance.  The  deceased,  the  brother  and  the  nephew 
are  all  descended  from  a  common  ancestor,  the  father 
of  the  deceased.  All  of  them  possess  in  their  bodies 
corporal  particles  belonging  to  the  father  of  the  deceas- 
ed. But  the  brother  possesses  a  larger  number  of  these 
particles  than  the  nephew.  The  former  is,  therefore, 
nearer  to  the  deceased  than  the  latter.  Both  the  son 
and  the  grandson  are  descended  from  the  deceased. 
Both  of  them  have  in  their  bodies  corporal  particles 
belonging  to  the  deceased.  But  the  son  possesses  a 
larger  number  of  these  particles  than  the  grandson. 
The  son  is.  therefore,  nearer  to  the  deceased  than  the 
grandson,  [d) 

By   the  term   propinquity   is   meant    nothinsr    more  ,  .'^f^'f^^'^  degree  of 

1  i.1-  LL  i-x,  \     A  £    1  •     1      J     i.        i.1       ki"ilfe.l  to    the    lie- 

nor less  than    "  the  nearest    degree    or    kindred    to    the  ceased. 

deceased."       He    who   stands   in    the   nearest  degree  of 

kindred    to  the  deceased  is  preferred  to  one    who  stands 

in  a  remote  degree  of  kindred  to  him  [e] 

But  in  order  to  define  and  make  the  meaning  more 
clear  the  MitahsJiara  lays  down — The  nearer  line  excludes 
a  remoter  line.  The  descendants  of  the  deceased  him- 
self, for  instance,  would  exclude  the  father's  line. 

(d)  T,  L.  L.,  by  Rajkumar  Satbadhikari,  p.  (571—73). 
(«)  Do.,  574, 


(     116    ) 

"  On  failure  of  the  father's  descendants  the  line  of 
the  grandfather  is  entitled  to  inherit.  On  failure  of 
the  latter  the  descendants  of  the  great  grandfather 
come  in  as  heirs.  In  this  manner  up  to  the  seventh 
generation  should  be  understood  the  succession  of 
kindred  belonging  to  the  same  general  family  and 
known  as  Sapindas.  (/^ 

When  the  heirs  are  known  the  principle  of  propin- 
quity determines  the  order  of  succession  according  to 
Mitahshara  among  them,  (gr) 

Order   of  Buocee-  The  order  of  succession,  as  given  by  Mr.   Mayne,    is 

"on*  as  below  : — 

1.     First  a   man's  male  issue:  his  sons,  grandsons, 
and  great  grandsons. 


2. 

His  widow. 

3. 

4. 

Daughter  and  her  sons. 
Parents. 

5. 

Brothers. 

6. 

Their  male  issue. 

7. 

Remote  kindred  in  descending   and  ascending 

line  to  the  14th  degree. 

8. 

9. 

10. 

Bandhus  or  Cognates. 

Strangers. 

The  king,  [h) 

Issae. 


If  a  man  has  become  divided  from  his  sons  and 
subsequently  has  one  or  more  sons  born  he  or  they  take 
the  property  exclusively.  If  he  is  undivided  from  them, 
his  property  passes  to  the  whole  of  his  male  issue  which 
includes  his  legitimate  sons,  grandsons,  and  great 
grandsons.  The  general  rule  by  which  the  nearer  ex- 
clude the  more  remote  does  not  apply  here.  For  all  of 
them  have  according  to  Mitahshara  equal  rights  by  birth. 
All  of  these  take  at  once  as  a  single  heir,  either  directly 
or  by  way  of  representation,  (-i) 

Piimogeoiture.  The  rule  of  primogeniture  applies  only  in  the  case  of 

impartible  Raj  or  ancient  Zamindaris.  According  to  this 
doctrine  the  property  passes  to  only  one  of  the  male  issue, 
generally  the  eldest;  and  by  the  term  eldest  is  meant  the 

(/■)  Mitakshara  II,  5,  4,  5,  aod  T.  L.  L.  for  1880,  pp.  575. 

{g)   T.  L.  L.  for  1880.  p   583. 

(h)  Mayno  on  H.  L.,  6th  Edn.,  Chap.  XVIU. 

<t)  Do.,        §  510. 
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Share   of 
mate  son. 


Widows. 


person  who  was  born  first  not  the  first-born  son  of  a 
senior  wife.  So  long  as  the  line  of  the  eldest  son  con- 
tinued in  possession,  the  estate  would  pass  on  in  that 
line.  That  is  to  say  on  the  death  of  an  eldest  son,  leav- 
ing sons,  it  would  pass  on  to  his  eldest  son  and  not  to  hia 
brother.  Under  this  there  is  no  principle  of  representa- 
tion or  survivorship,  and  upon  the  line  of  the  eldest  son 
becoming  extinct,  the  heir  must  be  sought  among  the 
male  co-parceners,  and  amongst  these  the  person  who 
was  nearest  the  last  male  holder  was  the  heir,  (j) . 

Illegitimate  sons  in  the  three   higher    classes    never     Illegitimate  lona. 
take    as    heirs,    but    are    only    entitled    to  maintenance. 
The  illegitimate  sons  of  a   Sudra    may,    however,    under 
certain     circumstances,      inherit      either     jointly      or 
solely.  (A;) 

He  takes  half  a  share,  that  is,  half  as   much,  as  the     ^^^'^  °^  '"^^iti- 
amount  of  one  brother's  allotment.  [I) 

In  default  of  male  issue,  joint  with,  or  separate  from, 
their  father,  the  next  heir  is  the  widow.  Where  there  are 
several  widows  all  inherit  jointly.  All  the  wives  take 
together  as  a  single  heir  with  survivorship,  and  no  part 
of  the  husband's  property  passes  to  any  more  distant 
relation  till  all  are  dead,  (m) 

The  widows  may  be  placed  in  possession  of  sepa-  Several  widows, 
rate  portions  of  the  property,  either  by  agree- 
ment among  themselves,  or  by  decree  of  Court, 
where  such  a  separate  possession  is  desii*able.  But  no 
partition  effected  between  them  would  convert  the  joint 
estate  into  an  estate  in  severalty,  and  put  an  end  to  the 
right  of  survivorship.  A  widow  can,  however,  alienate 
her  life-interest  as  against  her  co-widows,  just  as  she 
can  against  the  reversioners,  and  such  an  alienation  can 
be  enforced  by  partition  against  them  without  prejudice 
to  their  rights  of  survivorship,  [n) 

Chastity  is  a  condition  precedent  to   the   taking   by     Afifectof   want 
the  widow  of  her   husband's   estate.     But    according   to  ^'^^'^^'^y* 

(?)  Mayne  on  H.  L.  §§    541,  542,  6th  Edn. 

(i)        Do.,  §  547. 

(I)        Do  ,  §  550, 

(m)  Bhagwan  Deeu  v.  Myna  Bai,  9  Suth.  W.  R.  (P.  C.)  23. 

(N)  Jaaki  I^ath  v.  Mathuta  Natb,  (F.  B,)  9  Qah,  S80. 
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later  authorities  when  once  she  has  become  entitled  to  it 
in  possession  her  right  to  it  can  not  be  defeated  by 
subsequent  unchastity.(o) 

Second  Marriage.  The  second  marriage  of  a  widow    was    formerly    un- 

lawful, except  where  it  was  sanctioned  by  local  custom, 
and  it  entailed  the  forfeiture  of  a  widow's  estate,  either 
as  being  a  signal  instance  of  incontinence  or  as  neces- 
sarily   involving  degradation  from  caste. 

The  marriage  of  widows  is  now  legalized  in 
all  cases.  But  the  Act  which  permits  it,  i  '>.,  Section 
2  of  Act  XV  of  1856  provides,  "All  rights  and  in- 
terests  which  any  widow  may  have  in  her  deceased 
husband's  property  by  way  of  maintenance,  or  by  inheri- 
tance to  her  husband,  or  to  his  lineal  descendants,  or  by 
virtue  of  any  will  or  testamentary  provision  conferring 
upon  her,  without  express  permission  to  re-marry,  only 
a  limited  interest  in  such  property,  with  no  power  of 
alienating  the  same,  shall  upon  hor  re-marriage  cease 
and  detormino  as  if  she  had  then  died,  and  the  next  heirs 
of  the  husband  or  other  persons  entitled  to  the  property 
on  her  death  shall  thereupon  inherit  to  the  same.  '^ 
This  section  it  has  been  held  operates  only  as  a 
forfeiture  of  existing  rights  and  creates  no  disability  to 
take  future  interests  in  the  family  of  the  widow's  late 
husband.  Therefore  that  she  may  succeed  to  the  estate 
of  her  son  by  a  first  marriage  who  had  died  subsequent 
to  her  second  marriage.  Her  conversion  to  Mohammedan- 
ism and  then  contracting  a  second  marriage  would  equally 
entail  forfeiture  of  her  present  rights,  (p)  Act  XV  of 
1856  does  not  apply  to  cases  where  the  widows  according 
to  the  custom  of  their  caste  are  allowed  to  re-marry,  (g) 

,  The  Allahabad  High  Court  has   held    that    a   widow 

dUuBhip.  *"""  '•e-marrying  forfeits  her  right  to  the  guardianship  of 
her  minor  children,  under  Act  XV  of  1856,  in  the 
absence  of  an  express  appointment  by  the  late  hus- 
band, (r) 

The     daughter       comes       next      to     the       widow 

Daughter.  taking  after  her,  or  in    default   of  her,    except    whereby 

some    special   local   or   family    customs   she  is  excluded. 

(o)    p.  R.  76  of  1901,  I.  L.  B.,  5  C.  776.  ~" 

(p)  Mulangini  Gupta  v.  Ram  Rattan  Roy,  19  C.  289  (F   B  ) 

(r>  Khuehah  v.  Rani  i  All.,  195.  •     «    • 
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She  is  Under  the  same  obligation  to  chastity  as  a  widow. 
Therefore  incontinence  will  prevent  her  taking  the  estate 
bub  will  not  deprive    her  of  it  if  she  had  once  taken    ic. 

A  daughter  inherits  only    to   her  own    father.     The  ^^P°Jy„  \l^^l^'  *« 
daughter  of  the     brother,    the    uncle,    or    the   nephew  is 
not  heir,  except     in  Bombay   where  they    are  considered     Except    in   Bom- 
a.s  gotraja   sapi?iias,  and  come  in  as  distant  kindred,  (s)       ^*y- 

According  to  Benares  School  a  maiden  daughter  Precedence. 
is  in  the  first  instance  entitled  to  property ;  failing  her, 
the  succession  devolves  on  the  married  daughters  who 
are  indigent,  to  the  exclusion  of  the  wealthy  daughters; 
and  in  default  of  indigent  daughters,  the  wealthy 
daughters  are  competent  to  inherit;  but  no  preference 
is  given  to  a  daughter  who  has,  or  is  likely  to  have,  male 
issue  over  a  daughter  who  is  barren  or  a  childless  widow. 
The  Bengal  Law  is  a  little  different,  so  also  Mitliala  and 
that  of  the  8mriii  Chandrika.U) 

Where  daughters  of^  the  same  class  exist  Sever..!  daughters, 
thoy  all  take  jointly  in  the  same  manner  as 
widows  with  survivorship.  If  they  choose  they  can 
divide  the  estate  for  the  purpose  of  separate  enjoyment 
and  they  can  not  thereby  create  estates  of  severalty 
which  would  be  alienable  or  descendable  in  a  different 
manner,  (w) 

Though  a  sapinda  is  not  a  gotraja  sapmda.  ^'^"g^^^^'^'a  son- 
But  the  same  reasons  which  classed  the  daughter 
as  a  nearer  heir  bring  in  her  son  also.  He  was  at  one  time 
reckoned  amongst  the  subsidiary  sons  and  his  status 
was  that  of  a  son.  The  practice  of  appointing  daughters 
to  raise  up  issue  is  now  obsolete,  but  the  place  assigned 
to  her  and  her  eon  in  the  order  of  succession  remains 
still  the  same,  [v) 

A  daughter's  son  can  never  succeed  to  the  He  succeeda  after 
■  estate  of  his  grandfather,  so  long  as  there  is  in  exist-  all  daughters. 
eiice  any  daughter  who  is  entitled  to  take  either 
as  heir  or  by  survivorship  to  her  other  sisters. 
The  reason  is  that  he  takes,  not  as  heir  to  any  daughter 
who  may  have  died,  but  as  heir  to  his  own  grand-father, 
and,  of  course,  can  not  take  at  all  so  long  as  there  is  a  nearer 
heir  in  existence.     Sons  by  different  daughters  all  take  per 

(«)  Mayne  oa  H.  L.,  6th  Edu.,  §  557. 
(«)  Do.  do.,  658. 

(w)  Do.  do.,  559. 

(v)  Do.  do.,  562, 
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Takea  per  capita. 


Ib  fall  owner. 


Has  DO   vested  iH' 
terest. 


Daughter's  daugh- 
ter. 

Parents, 


Step-mother. 


Uacbastity. 


Brothers. 


capita  and  not  per  stirpes-,  that  is  to  say,  if  there  are  two 
daughters,  one  of  whom  has  three  sons  and  the  other  has 
four  sons,  on  the  death  of  the  first  daughter,  the  whole 
property  passes  to  the  second,  and  on  her  death,  it  passes 
to  the  seven  sons  in  equal  shares,  (w) 

A  daughter's  son  takes  as  full  owner  and  becomes  a 
new  stock  of  descent,  and  on  his  death  the  succession  passes 
to  his  heir  and  not  back  again  to  the  heir  of  his  grandfather. 

But  until  the  death  of  the  last  daughter  capable  of 
being  an  heiress,  he  takes  no  interest  whatever,  and 
therefore  can  transmit  none.  Therefore  if  he  die 
before  the  last  daughter  and  leave  a  son,  that  son  will 
not  succeed  because  he  belongs  to  a  complete  different 
family,  and  he  would  offer  no  oblation  to  the  maternal 
grandfather  of  his  own  father,  (a;) 

Daughter's  daughter  also  would  not  succeed  except 
in  Bombay  and  by  very  recent  decisions  in  Madras,  (y) 

The  line  of  descent  being  exhausted  the  next  heirs 
are  the  parents.  The  MitaTcshara  gives  the  preference  to 
the  mother  on  the  ground  of  propinquity  and  this  is 
stated  to  be  the  law  in  Mithila  and  Bombay.  In  Bengal 
father  takes  precedence.  In  Guzerat  the  father  is  pre- 
ferred to  the  mother  on  the  authority  of  Mayukha.  [z) 
A  step-mother  is  excluded  in  Bengal  and  in  MitaTcshara.  (a) 

The  same  rule  a  fortiori  applies  to  higher  ascen- 
dants, such  as  a  grand-mother,  (a) 

Unchastity  of  a  mother  will  prevent  the  estate  vest- 
ing in  ner  according  to  the  Bengal  High  Court.  6)  In  Bom- 
bay and  Madras  it  has  been  decided  that  the  condition  as 
to  ohastity  only  applies  to  a  widow,  and  the  inclination  of 
the  High  Court,  N.  W.  P.,  seems  to  be  in  the  same  direction, 
(c)  But  her  subsequent  unchastity  will  not  divest  an  estate 
which  she  has  once  taken., d)  Since  Act  XV  of  1856  a 
mother  will  not  lose  her  rights  as  heiress  to  her  son,  by 
reason  of  a  second  marriage  previous  to  his  death. 

Next  to  parents  come  brothers. 

(IV)  Mayne  od  H.  L,  6th  Edu.,  §  563. 
(X)  Do.,         564. 

(y)  See  foot-note  (I)  page  112  of  this  book, 
(z)  Mayne  on  H.  L,  §  565,  6  B.  541. 

(a)  Co.,         566  and  Rama  Nand  v.  Surglani,  16  All.,  221. 

(6)  Ram  Nath  v.  Durga,  4  Cal„  550. 

(c)  Advyapn  v.  Rudrava,  4  B  104,   Kojjada  V.   L&kshtri,  5  Mad.;  HO, 
Deokl  V.  Sukhdeo  2  N.  W,  P.  p.  363. 
id)  I.  L.  R.,  5  C  776. 
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Among  brothers  fcliose  o£  the  whole-blood  succeed  ^^jjjj>fl«  l^oforoliaif- 
before  those  o£  the  half-blood.  U  there  arc  no  brothers 
of  the  whole-blood,  then  those  of  the  half-blood  are 
entitled  according  to  the  law  of  Benares  and  Bengal, 
and  that  which  prevails  in  those  parts  of  the  Bombay 
Presidency  which  follow  the  Mitakshara. 

The  Mayukhi^  however,  prefers  nephews  of  the  whole 
to  brothers  of  the  half-blood;  and  its  authority  is  para- 
mount in  Gujrat  and  the  island  of  Bombay. 

Where  no  preference  exists  on  the  ground    of  blood,     U>idlvi(i«j  bafora 
an  undivided  brother  always  takes  to  the  exclusion  of   a  ^^^''^^'i' 
divided  brother,  whether  the  former   has  re-united  with 
the  deceased,  or  has  never    severed    his  union.     Illegiti- 
mate brothers  may  succeed  to  each  other,  (e) 

In  the  Punjab  in  the  case    of   collateral   succession,     Punjab,' 
in  a  contest  between    relations  of   the    wholo-blood    and 
those  of  the  half-blood,   the  Court   may    presume,   until 
the  contrary  is  proved,  that — 

[a]  when  the  property  of  the  common  ancestor 
was  distributed  according  to  the  rule  of 
chundawand  [per  stirpes] ,  the  whole-blood 
excludes  the  half-blood,  and 

[h)  where  the  property  of  the  common  ancestor 
was  distributed  according  to  the  rule  of 
Pagwand  [per  capita)^  the  whole-blood  and 
half-blood  succeed  together. (/) 

In  default  of  all  brothers,  of  the  whole  or  half-  Kephew*. 
blood,  the  sons  of  brothers  or  nephews  succeed.  To 
this  Maijuhha  has  made  an  exception  as  has  already 
been  pointed  out.  But  according  to  the  Benares  and 
Bengal  schools  no  nephew  can  succeed  as  long  as  there 
is  any  brother  capable  of  taking.  The  universal  rule  is 
that  except  in  the  case  of  a  man's  own  male  issue  the 
nearer  eapinda  always  excludes  the  more  remote. 
But  if  a  brother  has  once  inherited  to  his  brother, 
and  then  dies  leaving  sons,  they  will  take  along  with 
the  other   brothers,    because    an   interest   in   the   estate 

(<)  Mayne  on  H.  L.,  6th  Edu.,  §  567. 

(/)  Rattigaa's  UigesL  of  Customary  Law,  para.  26. 
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had  actually  vested  in  tlieir  own  father,  and  that 
interest  passes  unto  them  as  liis  heirs.  But  it  luust  be 
remembered  that  the  brother  must  live  until  the  estate 
has  actually  vested  in  him.  That  is,  he  must  not  only 
survive  his  own  brother,  but  survive  any  other  persons 
such  as  the  widow,  daughter,  mother,  &c.,  who  would 
take  before  him. 

There  is  the  same  order  of  precedence  between  sons 
of  brothers  of  whole  and  half-blood  and  between  divid- 
ed and  united  nephews,  as  prevails  between  bro- 
thers. ([/) 

T*ke per  capita.  Where  nephews  succeed  as    the  issue    of  a    brother 

on  whom  the  property  has  actually  devolved,  they,  of 
course,  take  his  share,  that  is,  they  take  per  stirpes  with 
their  uncles,  if  any.  For  instance,  suppose  at  a  man's 
death  he  leaves  two  brothers,  A  and  B^  of  whom  A  has 
two  sons,  and  immediately  after  A  dies;  then,  as  the 
estate  had  already  vested  in  A,  his  sons  take  half,  and  B 
takes  the  other  half.  But  when  the  succession  devolves 
on  the  brother's  sons  alone  as  nephews,  they  take  per 
capita  as  daughters'  sons  do. 

Nephow  hag  not  a  A  "nephew   has  not  a   vested   interest   by  birth.  He 

veated  interest.  can  only  take  if  he  is  alive  at  the  time  the  succession 
opens.  A  nephew  subsequently  born  will  neither  take 
a  share  with  nephews  who  have  already  succeeded  nor 
will  the  inheritance  taken  by  others  to  whom  he  w^ould 
have  been  preferred  if  then  alive^  be  taken  from  them 
for  his  benefit.  But  if  on  any  subsequent  descent  he 
should  happen  to  be  the  nearest  heir,  it  will  be  do 
impediment  to  his  succession  that  he  was  born  after  the 
death  of  the  uncle  to  whose  property  he  lays  claim. (^) 

Grand  nopbow.  The  brothers'  grandson,  or    grand   nephew,    is   not 

mentioned  by  the  Mitalcb-hara,  unless  he  may  be  includ- 
ed in  the  torm  brothers'  sous.  He  is,  however,  express- 
ly mentioned  by  the  Bengal  text-books  as  coming  next 
to  the  nephew,  and  is  evidently  entitled  as  a  sajmida^ 
since  he  ofEers  an  oblation  to  the  father  of  the  deceased 
owner.  On  the  same  principle,  the  brother's  great 
grandson  is  excluded  as   a  sapinda^   though  he   co)nes  in 

(7)  Mayue  on  H.  L.,  6th  Edn.,  §  569. 
(h)  Ditto»  670. 
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later  aa  a  sakulya.  The  same  distinction  as  to  whole 
and  half-blood  prevails  as  in  the  case  of  brothers,  of 
course  he  can  not  succeed  so  long  as  any  nephow  is 
alive,  except  by  special  custom. 

In  Western  India  the  grand  nephew  has  been  decided 
to  be  an  heir,  though  his  position  is  not  exactly  defined,  (i) 
In  Madras  it  has  been  held  upon  a  very  full  dis- 
cussion of  the  authorities,  that  the  word  'sons'  in  Mi- 
takshara  II,  4  §  7  and  II,  5,  I,  does  not  include  grand- 
sons, and  that  the  son  of  the  paternal  uncle  succeeds 
before  a  brother's  grandson.  (/) 

On  the  exhaustion  of  the  male   descendants   in    the     Grand.fatl.orgnnd 
line  of  the  owner's  father,  a   similar    course    is    adopted  great-grand-fHthera' 
with  regard  to  the  line  o£    his    grand-father    and    great-  ^^°^* 
grand-father.     In    each    case,    according    to    the    Mitalc- 
shara,  the   grand-rnothor    and    great-grand-mother    take 
before  the  fatlier    and    great-graiid-father.     Then    come 
tlieir  issue  to   the    third    degree    inclusive.     That    is    to 
say,  so  far  as  the  issue  of  each  ancestor  are   his   sapindas^ 
they  are  also   the  sapindas  of  the  owner,  with  whom  they 
are  connected  through  the  ancestor. 

In  these  more  distant  relationships,  the  High  Court  Whole  and  half, 
of  Bombay  liolds  that  there  is  no  preference  of  whole-  '^'°°'** 
blood  over  half-blood,  in  cases  governed  by  the  MitaJc- 
shara  and  the  Mayulcha.  Priority  on  this  ground  is 
limited  to  the  cases  of  brothers  and  tlieir  issue. (A)  A 
Full  Bench  of  the  Allahabad  High  Court  has  arrived  at 
an  opposite  conclusion. (/) 

All  the  gotraja  sapindas  of  the  nearest  class,  being  Sakulya*  and 
exliausted,  the  sakulya^  or  pei'sons  connected  by  divided  ^^'"^■'o***'''" 
oblations,  and  samonodaJcas  kindred  connected  by  li- 
bations of  water  next  take  the  inheritance.  The 
former  extend  to  three  degrees,  both  in  ascent  and 
descent,  beyond  the  sapindas,  and  the  latter  to  seven 
degrees  beyond    tlie  sakidyas  or  even  farther,  to   long    as 

(i)  W.  and  B.  -iSO. 

(?■)  Sinaya  Bliakta  v.  Lakhuii  Narasamira,  5   M,   291.     Mayno  on  H< 

L..  §.  571. 
Oc)  Samiiiit  V.  Ami  a,  G  Bom.  39-1 ;  see  also  P.  R.  8.3  of  189i, 
(0  Saba  Singh  v.  Surfaraz  Kunwar,  19  All.  'li^. 
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£lie  pedigree  can  be  traced.  The  Mitakshara^  after 
exhausting  the  nearest  sapindas,  says  : — '  In  this 
manner  must  be  understood  the  succession  of  kin- 
dred belonging  to  the  same  general  family  and  con- 
nected by  funeral  oblations  (somanagotra^  sapindas, 
sakulijas).  If  tliere  be  none  such,  the  succession 
devolves  on  kindred  connected  by  libateous  of  water 
soinanoAaks.  [m) 

ISandhns  After  all  the  somanadaks  are  exhausted,  the    handhu8 

succeed  according  to  Benares,  and  Mifchila  law. (»^ 
According  to  the  Bengal  School  of  Hindu  Law  the 
landhus  or  cogriate  mjnndas  come  in  next  after  all  the 
agnatio  sajnndas  are  exhausted,  and  before  resort  is 
had  to  the  agnatic  sahdyas.  [o] 

Sistir's  8on.*  There  has   been   a  struggle   for  existence   for   the 

sister's  son.  His  right  has  always  been  recognized 
under  the  Dayabhuga  in  Bengal.  His  right  under  the 
Mitakshara  law  was  denied  by  the  Privy  Council,  (p) 
But  in  this  case  Council  claimed  for  him  a  status  as 
fjotraja  sapinda  and  disclaimed  for  any  status  as  a 
handhu.  But  tlie  Privy  Council,  in  the  next  following 
year  1868,  held  that  the  list  of  handhus,  given  in  the 
Mitakshara^  was  not  exhaustive,  and  admitted  the  claim 
of  maternal  uncle  instead  of  allowing  the  property  to 
go  to  the  Crown  by  escheat.  (2)  In  this  case  the  uncle 
took  as  heir  to  the  sister's  sou  which  is  a  converse  case. 
The  case  of  Makvorain  v.  Mohan  was  not  referred  to. 
The  Full  Bench  of  the  High  Court  of  Bengal,  including 
Mr.  Justice  Romesh  Chander  Mitter,  recognized  his 
claim. (r)  The  question  was  held  to  be  an  open  one  by  the 
Privy  Council  in  1871.  (*)  In  Bombay,  however,  sisters 
are  heirs  to  their  brothers.  Alayukha  favors  their  right 
next  in  order  after  the  paternal  grandmother.  The 
Privy  Council  upheld  their  right  in  priority  to  ne- 
phews according  to  Hindu  law  prevailing  in  Bombay.  (<)  A 

(m)  Mitakaha  a  11,  5  §  .5.  6  nolo. 

(n)  Soo  I  ago  107  of  this  tiook. 

(o)  Dopou  iar  Hai  v   Mori  L-l.  I.  L.  R.  9  Cal.,  F.  B.,  563. 

(^^  Thakvorain  v   Mohan.  II  M.  I.  A.  393,  396. 

((/)  Gii-iil'-iri  I-al  v.  the  Governineni  of  Bengal. 

(r)  Oinrit  Koomari  l»ovi  i-.  Lakhmi  Naraiii   Cliakoi batty  10  S.  W.  R. 

(P.  B).  76. 
(«)  Koser  Golab  v.  Rai  Narain,  14  M.  I.  A.,  176. 
(f)  Veueyak  r.  Luxoumaoo  Baeo,  3  S.  W.  B.  (P.  C),  41. 


' 
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Full  Bench  of  the  Bengal  High  Court  has  held  that  th« 
authoi'  of  the  Mitakshara  n&ea  the  vroid  sapinda  in  the 
sense  of  oonneotion  by  particles  of  one  body,  and  inordier 
to  see  whether  person  is  a  sapinda  of  tlie  other,  it  is 
necessary  to  see  whether  they  are  related  as  sapinda  to 
each  other,  either  through  themselves  or  through  their 
mothers  and  brothers.  A  sister's  daughter's  son  was,  there- 
fore, held  to  be  an  heir  according  to  the  MitaJcshara.{u) 

The  Madras  High  Court  have  recognized  the  claim  of 
a  son's  daughter  to  inherit  as  a  handhu  under  the  Miiak- 
ahara  law.  (t-)  The  High  Court  of  North- Western  Pro- 
vinces, on  a  review  of  all  the  autlxorities,  have  held  in  a 
recent  decision  that  in  the  absence  of  nearer  relatives  a 
man  may  be  lieir  to  his  mother's  brother  as  regards 
property  wliich  is  governed  by  the  Mitakshara  law  of 
inheritance,  (tt) 

The  order  of  succession  among  handhus  under  Precedence 
Mitakshara  law  is  as  below.  First  a  man's  own  cognate  anio«g«t  Bandhm. 
kindred  [atma  handhu]  on  failure  of  them,  the  father's 
cognate  kindi-ed  [pitru  handhu),  or  if  there  be  none, 
the  mother's  cognate  kindred  [matru  handhn.{K).  The 
Madras  High  Court  in  a  learned  judgment  by  Mattu- 
sami  Aiyar  stated  tlie  following  conclusions,  — (1)  that 
those  wiio  are  hhinni-yotra  sapindas,  or  related  through 
females  born,  or  belonging  to  the  family  of  the  proeposi- 
tus  are  handhus;  (2)  tliat,  as  stated  in  the  text  of  Uridha 
Satatapn.  or  Bandhyana.  they  are  of  three  classes,  viz. ; 
Atma-handhus^  pitru  handhus  and  m^itru  handhus,  and 
succeed  in  the  order  in  which  they  are  named;  (3)  that 
the  examples  given  therein  are  intended  to  show  the 
mode  in  which  nearness  of  aflRnity  is  to  be  ascertained, 
and  (4)  that,  as  between  handhus  of  the  same  class,  the 
spiritual  benefit  they  confer  on  the  proepositus  is,  as 
stated  by  Vira  Mitrodaya  a  ground  of  preference.  (^) 

(n)  Uinaid  Balia'ur  v.  Udai  Chand,  I   L.  K.  6  'al   (F.  B.)  p   119 

(«)  Naloui'a  u.  Pouna.  1.  L.  K.  XIV  M   149    see  alao   I.  L.  R.  XIV  M, 

Itt.     See  aUo  pnj^es  111.  12  of  tl>ia  book, 
(it))  Haohu  Nath  Kumi  v.  Mannan  MUr,  I.  L.  R.  2  A.  191,  189/*. 
(a:)  Miiak-liaraII,6. 
(//)  Miittu  Saihi   V.   Muttu  Kumar  Sami,  16  Mad.  23  p  30.     See  as  to 

prioiiiies  between  maternal  t."aiid    father   and    paternal   aunt  or 

iiiaieroal    uncle.  Chinna-Minal    v.    Venkat   Chclbi.  15  Mad.   421. 

bofween  son  of  t.i-<ter'«  fcon   ami    sou  of   mat en-al  uncle,  iialusami 

V.  Karayun  Ham,  20  Mad.,  also  Mayne  on  H.  L.  §.  579. 
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Order  of  pnce Jen  The  radical  difference  between  the   system  oi  BayU" 

la  BeogBl.  hhaga    and    the    Mitalshara   is    that  the   former     allows 

the  handhtis,  that  is,  the  hhinna-gotra  sapiiidas^  to  come 
in  alon^  with,  instead  of  after,  the  gotraga  sapindas^ 
the  principle  of  religious  efficacy  being  the  sole  test 
in  deciding  between  rival  claimants.  (2) 

Admiasiong  of  Bombay  law. — The  distinctive  feature  of  the  law  whioh 

*'"•  prevails  in    Western   India    is    the  laxity  with  which   it 

admits  females  to  the  succession.  The  doctrine  of  Ban- 
dhyana,  which  asserts  the  general  incapacity  of  women 
for  inheritance,  and  its  corroUary  that  women  can  only 
inherit  under  a  special  text,  appears  never  to  have  been 
accepted  by  the  \Vestern  lawyers.  They  take  the  word 
sapinda  in  the  widest  sense  as  imparting  mere  affinity 
and  without  the  limitation  of  the  Mitakshara,  that 
female  sapind'is  can  only  inherit  when  they  are  also 
gntrajas,  that  is,  persons  who  continue  in  the  family 
to  which  they  claim  as  heirs,  (a) 

Strangers.  When    there    are    tio  relations    of    the  deceased,  the 

preceptor,  or  on  failure  of  heir,  the  piipil,  the  fellow- 
student  or  a  learned  and  venerable  priest,  should  take 
the  pi'operty  of  a  Brahman,  or,  in  default  of  such  a 
one,  any  Brahman.  Finally,  in  default  of  ail  these,  the 
king  takes  by  e=>cheat,  except  the  property  of  a  Brah- 
man, which  it  is  said  can  never  fall  to  the  Crown.  (/)) 
The  claims  of  a  preceptor  or  pupil  to  the  property  of  a 
person  dying  without  heirs  have  not  been  found  in  any 
reported  case,  and  the  doctrine  that  the  king  does  not 
take  by  escheat  the  estate  of  a  Brahman  was  overthrown 
in  the  case  of  the  Collector  of  Masulipatam  v  Cavaly 
Vencata  Narain.  But  an  estate  taken  by  escheat 
is  subject  to  tlie  trust  and  charges,  if  any,  previously 
existing(c)  where  tlie  Crown  takes  by  escheat  it  must 
make  out  affirmatively  that  there  are  no  heirs.  ((Z) 

Propel ty  i.f  »ii  fts.  When    a    hermit    has    any  property,  which  is  not  oE 

secnl  ir  origin,  he  generally  holds  it  as  •"■he  head  of  some 
Mutt,  or  religious  endowment  and  succession  to  such 
property  is    regulated    by    the    special     custom    of    the 

(?.)  Mayne  on  H.  L.,  §.  5S0. 
(a)   W.  Mnl  B..  125     i:V2,  Maynfl. 
{h)  MitakahHia  II   7  3,  5  i.u.l  G.  Mayne  H    L.  §  5S8. 
ic)  8  M.  I.  A.  p  500  S.  C.  2.  Sml,.  (P.  C.)  511. 

(U)  Gir.lhari  r.  Goveinmont  of  Beu^al,  I'J  M.  I.  A.  448,  S.  C.  10  S.  W. 
R.  (P,  C.  32.) 
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institution. (e)  No  one  can  come  uiider  the  above  heads 
for  the  purpose  of  introducing  a  new  rule  of  inheritance 
unless  retired  from  all  earthly  interest,  and  in  fact 
become  dead  to  the  world.  In  such  a  case  all  property 
then  vested  in  him  passes  to  his  legal  heirs,  who  succeed 
to  it  at  once.  If  this  retirement  is  of  a  less  complete 
character,  the  mere  fact  that  he  has  assumed  a  religious 
title  and  has  even  entered  into  a  monastry  ^ill  not 
divest  him  of  his  property,  or  prevent  his  secular  heirs 
from  succeeding  to  any  secular  property  which  may  have 
remained  in  his  possession.  (/)  The  true  issue  in  such 
cases  is  did  the  man  on  becoming  a  faqir  also  intend  to 
renoiince  the  world,  the  burden  of  proof  that  he  did 
not,  being  upon  h.im.{g) 


QUESTIONS  ON  CHAPTER  XVII. 

Inheeitance. 

1.  Give  the  different  classes  of  heirs  under  Hindu 
Law. 

2.  What  determines  priority  of  different  classes  of 
heirs  according  to  Benares  Law? 

3.  What  is  tl-.e  rvile  as  to  succession  to  the  pro- 
perty of  a  man  who  is  divided  from  his  sons  and  has  sons 
born  after  division  ? 

4.  What  scope  has  the  rule  of  primogeniture  in  Hindu 
Law  ? 

5.  What  is  the  law  as  to  the  succession  of  illegitimate 
sons  ? 

6.  How  do  widows  succeed  when  there  are  more 
than  one  ? 

7.  What  effect  has  want  of  chastity  on  the  right  of 
succession  of  a  widow  ? 

8.  How  does  the  second  marriage  of  a  widow 
effect  her  right  of  succession  ? 

How  does  it  effect  her  right  of  guardianship  of 
her  children  from  her  first  husband  ? 

9.  What  is  the  daughter's  position  in  the  scale  of 
heirs  ? 

(c)   See  para.  4,  page  82  of  this  book. 

(/)  Mayce  on  H.  L.  §  59. 

to)  P.  R.  7, 1892 ;  (case  gj  »u  Udim  t&fik). 
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10.  What  lb  Liie  rule  of  succession  wlien  tliero  are 
several  daughters  ? 

U.  "What  is  the  position  of  daughter's  son  in  the 
scale  of  heirs  ? 

12.  When  there  are  daughter's  son  by  different 
daughters  how  do  they  succeed  ? 

1.3.  What  is  the  status  of  daughter's  son  as  heir? 
Does  he  possess  any  vested  interest  in  the  estate? 

14.  What  rights  of  succession  does  a  daughter's 
daughter  possess  ? 

15.  What  are  the  rights  of  succession  of  parents  ? 

16.  What  effect  has  the  unchastity  of  a  mother  on 
her  right  of  succession  ? 

17.  What  are  the  rights  of  succession  of  brothers 
of  whole  and  half-blood  ?  and  of  undivided  and  divided 
brothers  ? 

18.  What  are  the  rights  of  nephews  to  succeed  ? 
When   do  they    succeed  per  stirpes  and   when  per 

capita  ? 

19.  Does  a  nephew  possess  any  vested  interest  in 
the  estate? 

20.  What  are  the  rights  of  grand-nephews  as 
heirs  ? 

21.  What  are  the  rights  of  grand-fatlier  and  great 
grandfather's   line  as   heirs? 

22.  What  play  do  whole  and  half-blood  have  in 
such  cases? 

23.  What  are  the  rights  of  sakidyas  and  samavod- 
kas  as  heirs  ? 

24.  Who  are  handhiis  and  what  are  their  rights  as 
heirs  ? 

25.  What  are  the  rights  of  a  sister's  son  and  of  a 
maternal  uncle  ? 

26.  What  is  the  order  of  precedence  among 
hamlhus  ? 

27.  What  special  privilege  do  female  heira  possess 
in  the  Bombay  Presidency  ? 

28.  What  are  the  rights  of  the  king  as  heir  ? 

29.  What  effect  does  the  fact  oE  a  man's  becoming 
A  fakir  have  on  his  rights  of  succession  in  his  family  ? 
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CHAPTER  XVIII. 


Exclusion  Prom  Inhrritanck. 


Siinuchs  and   outcastes,  perBons  born   blind  or  deaf,     P«r«on8  e«o)nded. 
tnad  men,  idiots,  the  dumb,    and  such    as    have    lost    the 
use  of  a  limb,  are  excluded    from  a  share  of  the   heritage. 

—  Manu,  IX,  201. 

To  this  Yjtjna  Valkya  adds  :  "A  person  aflSicted 
with  an  incurable  disease  and  others  must  not  also 
claim  the  heritage". — Yajna  Valkya,  11,  141. 

Under  the  words  'and  others'  are  comprehended  one 
who  has  entered  into  an  order  of  devotion;  an  enemy  to 
his  father;  one  who  is  guilty  of  a  crime  in  the  3rd  de* 
gree;  and  a    person    deaf,    dumb    or    wanting  any  organ. 

—  Mitakshara,  II,   103. 

In  the  original  Sanskrit  the  word  '  Nirindrya  '  is 
used  by  Manu,  which  is  paraphrased  by  the  expression 
"  those  who  are  devoid  of  a  sense  or  organ,''  and  who 
have  not  been  already  expressly  mentioned  in  the  6rat 
part  of  the  verse.  Those  then,  who  are  deprived  from 
their  birth  of  any  organ  or  sense,  are  incapable  of  taking 
the  heritage.  It  would  follow  that,  if  a  person  be  totally 
deficient  in  the  sense  of  touch,  taste  or  smell,  from  his 
birth,  the  heritable  right  does  not  accrue  to  him.  Super- 
VRuing  deficiency  in  a  limb,  organ  or  se^ise,  does  not  work 
disinherision  ;  but  congenital  defeots,  if  incurable,  are 
grounds  of  disqualification. 

The  ground  of  exclusion  is,  that  these  persons  are 
incompetent  to  perform  the  religious  rites  which  conduce 
to  the  spiritual  welfare  of  the  deceased  (a). 

Where  it  is  contended  that  a    person  is  incapable  of     T-enr^ble  (!i»»»ie 
inheriting  by  reason  of  an  incurable  disease,  the  strictest 
proof  of  the  incurability  of  the  disease    will    be    requir- 
ed  (6). 

(a)  SarvaHhiUaii's  Tagprr  I.ectnrBii,   1880,   pp    95fi— 60. 
MnrH'i'  Gokai  J>n«  v.  PnrUnbai,  I.  li.  U,  1  B.  177,  85-86. 
(6)  2  W.  R,.  126. 
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Leprosy.  Leprosy  to  be  a  ground    of   disqualification   must    be 

of  the  sanious  or  ulcerous  type  (c). 

Diaqiiaiified      fe-  'j'he  grouuds  of  exclusion   apply   both   to    male   and 

m»le,  excluded.  female  heirs.  The  Mibakshara  says:  "  'J'he  masculine 
gender  is  not  here  used  restrictively,  in  speaking  of  an 
outcaste  and  the  rest.  It  must  be,  therefore,  under- 
stood that  the  wiie,  the  daughter,  the  mother,  or  any 
other  female  being  disqualified  for  any  of  the  defects 
specified,  is  likewise  excluded  from  participation"  (d). 

Legitimnte  issue  of  The  legitimate    issue,    however,    of    the    disqualified 

dipqnahfied  perac.s,  persons  are  not  excluded,  but  do  inherit  according    to  the 

if,  tree  from  ihsqiiali-  ^  .  „     ,      .      „      ,  '  -j    j   xi,         t,      r       iii 

fioations,  iuhniifc,  pretensions  oi  their  lathers,  provided  they  be  taultless  or 
free  from  defects  which  should  debar  their  participation. 

But  not  adopted  The  legitimate  issue  of  the  body    alone    are    entitled 

sons  to  this  heritable  right.     The  adopted  sons    of  disqualified 

persons  cannot  claim  such  a  right.  They  are  only  entitl- 
t  ^^read v  vestedTii  ^^  ^*^  maintenance.  There  seems,  however,  to  be  no  reason 
adoptive  parent.  why  the  adopted  son  of  a  disqualified  heir  should  not  suc- 
ceed to  property  which  liad  already  vested  in  his  father, 
or  which  was  acquired  by  him.  Similarly  would  be  the 
case  of  his  widow  (e). 

After-boru  BOD  Under  Hindu  Law  an    estate    can    never    remain    in 

abeyance.  If  it  has  once  devolved  upon  a  full  owner, 
on  the  latter's  death  liia  heirs  succeed,  and  not  the  after- 
born  heirs  of  the  disqualified  person,  who  did  not  exist 
when  the  disqualified  person  was  excl'idfd.  The  son  of 
a  disqualified  person,  born  after  the  death  of  his  grand- 
father, cannot  succeed  to  the  grandfather's  estate  along 
with  his  own  paternal  uncle.  But  this  rule  does  not 
apply  to  a  child  in  the  womb  when  the  succession  opens, 
and  who,  when  born,  is  free  from  disqualifying 
defects  (/;. 

Removal    of   dia-  Although  a  disqualified  person   becomes  qualified    to 

quaiifying  def.018.    guQceed  on  the  ceasjiig  of  his   disability,    he    cannot   dia- 

(c)  Ja'mrdliaii  Pandnrang  v.  Gopal  BASudev  Pauduraog,  5  Boui  H. 
C.,  145;  Anautrt  V.  R-mab^i,  I.  L.  U.,  I  Bom.,  554 

(rf)   Mitaksliara,  H.  X.  8. 

(e)  Daya*)''H«,  V,  19.  Mitaksliara,  II,  K,  10.  Mitakshara,  II,  X,  II,  and 
T.  L.  L.  for  1880,  by  Saibadliikari,  p.  967.  Mnyi.e  ou  H.  L.,  6Lb  i£d.. 
Section  698,  p   7S7. 

(/)  ^iubaahikari  ou  U.  L..  p.  967;  K&li  Das  v.  Kriahan,  2  B.  L.  R.,  103. 
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possess  an  heir  who  has  succeeded  to  it  in  consequence  of 
the  former's  disqualification  at  the  time  of  the  opening  of 
the  succession  (g). 

Property    which  has  once   vested    in  a  person,  either     s^ibsequeot     dia- 
by  inherifcanoe    or  by    partition,  cannot    be  divested  by  a  ab'iity. 
subsequently    arising   disability  [h). 

One  who  has  entered  into  an  order  of  devotion  is  Ent'ai>oe  into  a 
also  excluded  from  inheritance,  but  it  must  be  shown  ^^^'K*""  ordo'. 
that  he  has  absolutely  abandoned  all  his  secular  property, 
and  has  completely  and  finally  withdrawn  himself 
from  earthly  affairs.  A  Byragee  merely  in  name  is  not 
excluded  from  inheritance.  According  to  Madras  High 
Court  a  Sudra  being  incapable  of  becoming  a  Yati  or 
Sanyasi  does  not  come  under  this  disqualification, 
unless  by  usage  (i). 

The  defect  of  the  loss  of  caste  is  cured  by  Act  Law  or  osaga 
XXI  of  1850,  Section  1  of  which  is  as  follows: — which  infl-ots  for- 
So  much  of  any  law  or    usaffe    now    in   force   within    the  ^^'^"'^  "'' f'^  *^"'*"1 

,r..,,  °  .cii  T^i^TT      rightB  on  cliangw     or 

territories  subject  to  the  government    or  the    i^aat    India  reUgio,,   or  loas    of 
Company,  as  inflicts  on  any    person  forfeiture   of    rights  casie  to  oeaue  to    be 
or  property,  or  may  be    held    in    any    way    to    impair    or  ®"^*"'*'®"^' 
affect  any  right  of  inheritance,  by  reason   of    his    or    her 
renouncing,  or  having  been  excluded  from  the  communion 
of  any  religion,  or  being  deprived  of  caste,  shall  cease  to 
be  enforced  as  law  in  the  Courts  of  the  East    India    Com- 
pany,   and    in   the  Courts,  established   by  Royal  Charter 
within  the  said  territories.* 

According    to    the    principles    of    public     policy,  a     Forfeitare        by 
person  who  commits  or  abets   the  committal    of  murder,  ''''""®- 
any      person      claiming  under    him    or     her,    cannot    be 
allowed    to    benefit    by    his     or   her    criminal    act.     The 

(g)   Dev  K'sheni;.   Bml  I  rakash,  5  All.,  509  (F.  B.) 

{h)  Do.  and  Ai)hilakh  Bbagat  v.  Bheh-hi,  22  Gal  ,  864. 

(»)  Mflyne's  H.  L.,792;  P.  R.,  No.  1  of  ie68  ;  P.  R„  No.  W  of  1874;  P. 
R.,  No.  7  of   1892;  I.  L    II.,  22  Ma.i.,  302. 

Exceptions  'By ra,geeB(^o.  2i  V.  H.,  1880),  Certain  Udaei  sects  in 
Julliiiiiiur  D'afcnct— No  29  P.  R.,  1881,  and  Dalufiai.tlii  Fakirs  in  the 
Ferozcpur  Dis'rlot  (No.  153S  of  1881),  Gharhiri  Gosaii.s  of  Kanj;ra  Vi.ll.-y 
tiiarry  and  ai*e  sitcceded  by  ♦heir  widows — No.  12,5  P.  R.,  188 1.  Hattigan'a 
Digest  of  Civil  Law,  5th  Ed.,  p.  30.  Tilnk  Chimdur  v.  SaniMOharn 
Prukash,  11  W.  R.,  209  (Case  of  a  Byragee).  P.  K.,  93  of  1898  (Case  of 
Qosains). 

•iVotc. — Act  XXI  of  1850  has  been  declared  to  be  in  force  in  (ha 
whole  of  British  India,  except  the  Scheduled  Distticta,  by  the  Laws 
Local  Bxeea^  AoV XV  of  1874;  Seo^ion  3r 
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murderer  or  the  abettor  and  the  persons  claiming  under 
him  would  be  disqualified  from  inheriting  the  property 
of  the  deceased  (j). 

QUESTIONS. 


1.  What  persons  are  excluded    from    a    share    of 

heritage  ? 

2.  What  should  be  the    nature  of  disqualification 

which  would  operate  as  a  ground  for  disin- 
herision  ? 

3.  What  sorb  of  proof  would  justify  exclusion    of 

a  man  from  inheritance  on  the  ground  of  an 
iucurable  disease  ? 

4.  Is     leprosy     a     disqualifying    ground;   if    so, 

under  what  circumstances  ? 

6.     Do    the    disqualifications    apply    to      female 
heirs  also  ? 

6.  Are    sons     of    disqualified     heirs    entitled    to 

succeed;  if  so,  under  what  circumstances  ? 

7.  What  is  the  status  of  adopted  sons  of  disquali- 

fied heirs  ? 

8.  What  are  the  rights  of  a  son  of    a  disqualified 

person,  born  after  the  death  of  his  grand- 
father ?  Would  the  fact  that  the  child  was 
in  the  womb,  make  any  difference  ia  this 
respect  ? 

9.  What  is  the  effect  of  a  removal    of   disqualify- 

ing ground  on  a  man^s  status  ? 

10.  What  is  the  effect  of  a  person's    entrance    into 

a  religious  order  ?  What  is  the  teat  lu  such 
cases  ? 

11.  What  is  the  effect  of   Act  XXI  of  1850,   on   a 

person's  loss  ol  caste. 

12.  What  effect  has  the  crime  of  murder  •  or  abet- 

ment  thereof  on  the    heritable    right  of   iho 
criminal  to  the  estate  of  the  deceased  P 


ij)  Mudoaiiiaiat  Sliuli  KhaQuiit  v.  Kulaudbar  Khan,  P.  k.,  No.  74  of 
of  1900,  ap|)roviu^  of  Clever  V.  Mutual  ii«:»erv«  Fuud  Liio  AafiOuiaUou 
<1892j  1  Que«u'0  tivuah,  {>.  147. 
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CHAPTEK  XIX. 


Stridhan  or  Woman''s  Estate — The  literal  meaning 
of  Stridhan  is  woman's  property. 

"  Whatever  was  given  before  the  nuptial  fire,    what-      Defiuition. 
ever  was  given  at  the  bridal  procession,  what    was    given 
in  token  of  love,  and  what  was  received  from    a   mother, 
a  brother,    or    a    father,    ar^    considered    as    the  six-fold 
separate  property  of  a  married  woman." — Manu. 

According  to  the  Benares  School  of  Hindu  Law  the 
term  includes  property  of  every  description  belonging  to 
a  woman,  and  would  include  gifts  to  a  wife  at  the  time 
of  her  nuptir-ls,  and  those  posterior  to  the  marriage  from 
the  family  of  her  husbaud,  as  well  as  the  gifts  made  to 
the  wife  by  the  husband  himself.  Ornaments  "  worn 
constantly  "  by  women  during  their  husbands'  lives  are 
considered  their  peculiar  property;  for  from  the  constant 
wearing  .  presumption  is  drawn  that  they  were  intended 
to  be  treated  as  the  wife's  Stridhan.  But  where  orna- 
ments are  merely  given  to  a  wife  to  be  worn  on  festive 
occasions,  it  is  held  to  be  a  conditional  gift  which  estab- 
iitihea  ao  right  of  property  (o). 

A  ^'ift  by  the  husband  to  his  wife  of  ancestral  im-  Gift  i,y  hmbaad 
movable  property  held  in  specific  shares,  and  acquired  *-«  wife. 
lauds  and  outstandings  of  debts  which  were  the  ex- 
clusive property  of  the  donor,  was  one  which,  in  the 
absence  of  a  special  custom,  the  donor  being  sonless,  had, 
by  Hindu  Law,  the  power  to  make,  and  by  virtue  of 
which  the  donee  became  the  absolute  proprietress  of  the 
entire  estate  belonging  to  her  husbandi 

According  to  the  Hindu  Law  of  the  Mitakshara 
School  such  a  donation  is  regarded  as  the  wife's  Stri- 
dhan, and  although  in  the  absence  of  an  express  power 
of    alienation    being    conferred  on    the    wife,  she     has 

(a)  ilu4«4uwai  £kuLmau  v,  U»agft  ii»ui,P.  R.,  No.  61  of  1S90, 
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not  a  free  power  of  disposition  over  the  immovable 
portion  of  the  property,  the  right  of  succession  after  her 
death  passes  to  her  heirs  and  not  to  the  reversionary 
heirs  of  the  husband  [h] . 

Gift  by  mother  to  A  gift  by  a  Hindu  widow  of  land  inherited  from    her 

daughter.  husband  to  her  married  daughter    forms    the    daughter's 

Stridhan,  and  on  the  latter's  death  the  property  passes  to 

her  husband    in    preference    to  an  heir  of  the  daughter's 

father   (c). 

Gift  by  Utb«r  to  A  gift  by  the  father  of  a  house    to   his    daughter    in 

daughter.  token  of  love  is  her  Stridhan,  and  on  her  death  the  house 

passes  to  her  daughter,  and  her  father's  heirs  have  no 
right  to  it  (d). 

Burden  of  proof.  As  a  consequence    of    the    doctrine    that    only    sorae^ 

descriptions  of  property  belonging  to  a  woman  constitute 
her  Stridhan,  it  has  been  held  that  the  burden  of 
proving  that  any  property  belonging  to  a  woman  is  her 
peculium  lies  on  the  party  making  such  special  allega- 
tion (e). 

Woman's  power  of  According  to  Hindu  Law  a  woman's    state  is  of  per^ 

coi.toi     over     her  petual  tutelage,  as  will  appear  from  the  following  texts  : — 
Stddhtiu. 

"In  childhood  must  a  female  be  dependent  on  her 
father,  in  youth,  on  her  husband,  her  lord  being  dead,  on 
her  sons;  if  she  has  no  sons,  on  the  kinsmen  of  her  husband  ; 
if  he  left  no  kinsmen,  on  those  of  her  father;  if  she  has 
no  paternal  kinsmen,  on  the  sovereign,  a  woman  must 
never  seek  independence"  (/}. 

"  Three  persons, — a  wife,  a  son,  and  a  slave  are 
declared  by  law  to  have  in  general  no  wealth  exclusively 
their  own;  tbe  wealth  which  they  may  earn,  is  regularly 
acquired  for  the  man  to  whom  they  belong."  [g]. 

These  texts  show  the  primitive  state  of  law. 
Gradually  the  woman's  right    to   her    peculium    was    de- 


(t)  Joti  Ram  V.  Musaainmut  Surnsle,  P.  R,,  No.  J3  of  1883. 

(c)  Prein  Singh  v.  Bodh  Siugh,  P.  R.,  No.  24  of  1S76. 

(d)  Ghib  Dayal  v.  Mueaammat  Ttibi,  P    R.,  No.  88  of  1879}  56  of  1870, 
approved. 

(0)  8hreematty  Cbundermoneo  Dassee    v,Joykia««u   Siicai,    1  W.  R  , 
107. 

(/)  MaDU,  V,  148. 
iff)  Mauu,  VIII,  116. 
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veloped  in  modern  law,  and  the  privilege  was  extended 
hy  slow  degrees  even  to  males,  and  they  are  still  ham- 
pered by  many  trammels  in  the  matter  of  alienation,  if 
tl)«  property  be  joint  ancestral  and  immovable. 
Over  some  sort  of  properiy  the  woman  has  free 
power  of  alienation,  and  ovpr  the  other  her  power  is 
restricted  by   the   action    of   her  husband  or   his    heirs. 

Doctor  Guru  Das  Bannerji  gives  the  following  deduc- 
tion froai  the  texts  of  Hindu  Law  on  the  subject; — 

*  So  that  a  woman  has  independent  and  absolute 
ownership  over  her  Saudayika  Stridhan  (gifts  from 
affectionate  relations)  with  the  exception  of  gifts  from 
her  husband;  and  over  these  last,  if  not  consisting  of 
immovable  property,  her  power  of  disposal  becomes 
absolute  after  his  death.  This  is  the  law  according  to 
all  the  schools  [h], 

A  husband  is  not  liable  to  make  good  the  property 
of  his  wife  taken  by  him  in  a  famine,  or  for  the  perform- 
ance of  a  duty,  or  during  illness  or  while  under  res- 
traint {i).  But  the  right  is  personal  to  the  husband 
and  does  not  avail  for  his  creditors  {j). 

Property  earned    by  the  wife  by  mechanical   arts    or     Widowhood, 
received  as  a  gift  from  strangers,  is  subject    to    the    hus- 
band's dominion  (A;). 

But  property    acquired    by    her    during   widowhood,     AoquircJ    proper- 
by  her  skill  and  labor,  or  by  gift  from    strangers,    would  '^  "^  f*'«aai*8. 
become  her  Stridhan  according  to  all  the  schools,    as    the 
fetters  on  her  power  of  disposition  drop  by  the  husband  s 
death  [l).     A  pension  was  given    to  a    widow    by  Govern- 
ment after  the  death  of  her  husband.    Out  of  the  proceeds 


{h)  Tagore  Lectuies.  1878,  p.  323. 

(t)  Yaguavalka,  U,  147, 

0")  1  Straiig«  27,  28;  2  Sira..ge  23,  24;  Tag.  Leot.,  1878,  p.  330. 

(*;  Colobfooke's  Dig.,   Bk.  V.  470;  OayabUag,  IV,  Sec.  I,   19, 

{I)  i  C.  L.  H  ,  325,  326,  *l8y  1.  L.  R  ,  1  Mad.,  281, 


of  thin  penaion  she  took  a  honse  in  mortgage  arid  mnde  d 
will  of  this  mortgage  to  her  grandsons.  Held^  that  the 
will  was  valid  according  to  Hindu  Law,  and  coald  not  be 
impeached  by  the  plaintiff  who  claimed  to  be  the  adopted 
son  of  the  widow  (ni). 

Property  ^'^qnirfd  Property  ncquired  by  a  woman  on  partition    reroaiilB 

on  paitition.  subject  to  the  same    restrictions    to    which    the    property 

inherited  by  her  is  subject  (n). 

e^,-u   „  «.«m{.B,i  What  has  been  promised  to    a    woman  by    her    hus- 

Stri.ltian  promised  f  .t_ji-  ju 

by  u.e  husband.  band  88  her  exclusive  property,  muft  be  delivered  by 
her  sons,  provided  she  remains  with  the  family  of  her 
husband,  but  not  if  she  live  in  the  family  of  her 
father  (o). 

Un'liastity.  The  Alluhab-id  High  Court  has  held  that  unchastity 

in  a  woman  does  not  incapacitate  her  from  inheriting 
Stridhan.  The  Calcutta  High  Court  has,  however,  held 
that  want  of  chastity  causes  a  woman  to  become  degrad- 
ed and  outcaste,  and,  as  a  general  rule,  the  tie  of  kindred 
between  a  woman's  natural  family  and  herself  ceases 
when  she  becomes  degraded  and  an  outcaste.  From 
this  it  would  appear  that  if  this  principal  is  sound,  the 
converse  of  the  proposition  ought  equally  to  apply,  if  » 
degraded  female  was  claiming  as  heir  to  one  who  was 
undegraded  [p], 

Ortl'T   of  BacoflB-  Order  of  succession  to  the  Stridhan  of    an  unmarried 

Bioti  to  striaiian    <.f  daughter  is  as  below  :  — 
on   u  n  III  a  r  r  i  e  d  ° 

daugiiter.  The  whole  brother. 

Mother. 
Father- 
Failing  these,  her  parent's  relations,  as    they  happon 
to  be,  succeed,  according  to  the  order  of  succession,  to  a 
childless  woman's  property  (q). 


(m)  Ml  ddi  Mnll  v.  Shnhiadu  Kami.  Sini?h,   P.  R,  No.  91  of  1876. 
(n)  C-'iifiid^r!«tionH  "i.  Hiixl"  Law,  48;  T.  L  L    for  1878,  p.  342. 
(o)  C  leb.onk's  l)ig«Ht,  Bk  V  ,  483;  T.  L    L  .  1878.  \<.  Z4l. 
(p)  S*-e  Ganca    v.    '4ha«ita,    1    All.,  40  ;  (lood"  of  Karnii^ey  M  ney 
Bew.h,  21  C  ,  697.     Mayne  on  H.  h-,  6Mi   BH..  878 

{qi  ShHiiia  Cha;an  .Sirc«r'«  Vyavmilia  Ditiponn.  p    832  «l»o, 
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ORDER  OF  SUCCESSION  TO  THE  STRIDHAN  OF  A  MARRIED 
WOilAN  HAVING  CHILDREN. 


Tu  her  property  received 
at  the  time  of  Iter  nup- 
tials:— 

1.  The  unmarried 
daughter  not  be- 
trothed. 

2.  The  betrothed 
daughter. 

I  The  daughter   who 
„    )      has  a  son. 
*^*  J  The  daughter  like- 

(;      ly  to  have  a  son. 

^  The  barren  dangh- 

4   \      *®^- 

'  1  The     (sonless)    wi- 

\     dowed  one. 

5.  Son. 

6.  Daughter's  son. 

7.  Sen's  son. 

8.  Son's  grandson  in 
the  male  line. 

9.  The  son  of  a  rival 
wife. 

10.  Her  sou's  son. 

11.  Her  son's  grand- 
son in  the  male 
line. 


To  that  received  at  any 
time  other  than  that  of 
her  nuptials: — 

r  Son. 
1.  <  Unmarried  daugh- 
l      ter. 


I 


The  daughter  hav- 
ing a  son. 
The  daughter  like- 
ly to  have  a  son. 


Son's  son. 
Daughter's  son. 
Son's    grandson  in 

the  male  line. 
The  son  of  a   rival 

wife. 
Her  son's  son. 
Her  son's  grandson 

in  the  male  line. 

The  barren  daugh- 
ter. 

The  (sonless)  wi- 
dowed daughter. 


To    that    given 
father  : — 


by    he) 


1.  The        unmarried 

daughter. 

2.  Son. 


3. 

4. 
5. 
6. 

7. 

8. 
9. 

10. 


The  daughter  hav- 
ing a  son. 

The  daughter  like- 
ly to  have  a  son. 

Daughter's  son. 

Son's  son. 

Son's  grandson  in 

the  male  line. 
The  son  of  a  rival 

wife. 
Her  son's  son. 
Her  son's  grandson 

in  the  mile  line. 

f  The  barren  daugh- 
I      ter. 

-{  The  sonless  wi- 
I  dowed  daugh- 
(^      ler. 


ORDER  OF  SUCCESSION  TO  A  CHILDLESS  MARRIED 
WOMAN'S  STRIDHAN. 


Given  hy  her  parents  he- 
fore  marriage^  har  fee 
or  gratuity^  or  hestoived 
after  marriage: — 


1.  The  whole  brother. 

2.  The  mother, 
iS.  The  father. 
4,  The  husband. 


Other  than  that  given  hy  her  parents^  hefora 
marriage^  her  fee  or  gratuity^  or  hestoived  after 
marriage. 


If  married  according  to 
the  Brahma^  Daiwa, 
Arsha,  Prajapatya,  or 
Gandhar  va  form: — 

1.  The  husband. 

2.  The  brother. 

3.  The  mother, 

4.  The  father. 


If  married  according  '  to 
the  Asura,  BaJinhasha^ 
or  Faishacha  form:--' 


1.  The  jnother. 

2.  The  father. 

3.  The  brother. 

4.  The  husband. 


(     ISS    ) 

SUCCESSION  OF  HEIRS  AFTER  THOSE  AFORESAID  TO  ANY 

DESCRIPTION  OF  PROPERTY  OF  A  WOMAN  MARRIED 

ACCORDING  TO  ANY  OF  THE  EIGHT  FORMS. 


J 

•i 

7.   : 


Husband's  younger 
brother.  i 

The    sons    of    the 
husband's  young- 
er and  elder   bro- 
ther. 
Her  sister's  son. 


10. 
11. 


Her  husband's  sis- 
ter's son. 

Her  own  brother's 
son. 

Her  son-in-law. 
The  Sapindas. 


]  2.  The  8akidyas. 

13.  Samanodakas, 

14.  Samana-gotras. 

15.  Samana-pravaras. 


QUESTIONS. 


1.  What  is  Stridhan  ? 

2.  Give  different  instances  of  it. 

3.  On  whom  does  lie    tlie    burden  of  proving  any 

particular  property  to  be  Stridhan  ? 

4.  What  is  the  nature  of  a  woman's  estate  accord- 

ing to  Hindu  Law  ? 

5.  Over  what  sort  of  property  lias    a   Hindu    wo- 

man full  power  of  disposition,  and  over  what 
property  are  her  hands  fettered  ? 

6.  What  are  the  powers  of  a  widow   over  proper- 

ty   acquired   by    her    after    her    husband's 
death  ? 

7.  What  are  the  incidents  of   property   acquired 

by    a    woman  by    partition   as  regards  her 
power  of  disposition  ? 

8.  What  is   the   order   of    succession    as   to   the 

Stridhan  of  an  unmarried  daughter  ? 

9.  Give  brief  outlines  of  the  order  of  succession  to 
Stridhan  of  a  married  woman  :  (a)  when  see  leaves 
children  ;     [h]  when  she  leaves  no  children. 
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JOINT  PEOPERTY 

single  co-sharer  cannot  alter  its  nature 


single  co-sharer  in  possession   of   joint   property 
not  bound  to  pay  rent 


ib 
46 

ib 

48,49 

54 
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KRITRAMA,  a  form  of  adoption. 
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MINOR,  defined 

nature  of  contract  by 

es-topped  by  his  representation  of  fall  age 

ratification  by 

suing  to  cancel  alienation  of  his  guardian,  onus  on 

alienee 
equities  in  alienee's  favor 

MINOR  SON,  liability  of,  for  father's  debts  - 
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LECTURES  ON  HINDU  LAW  IN  URDU. 
REVIEWS. 

"We  have  looked  into  the  pages  and  can  safely  recommend  it  to 
those  for  whom  it  is  intended.  The  language  is  simple  and  concise, 
the  arrangement  systematic,  and  the  copious  foot-notes  serve  aa  index 
for  the  student  to  the  authorities  on  Hindu  Law.  Lala  Sangam 
Lai  has  spared  no  pains  to  make  his  work  vade  mecum  on  the  subject, 
and  we  think  he  has  succeeded." — Tribune.,  dated  12th  March,  1890. 

"No  Pleader  or  Candidate  for  a  Law  Examination  should  be  without 
a  copy  of  it.  The  book  will  also  be  of  great  use  to  laymen  who  might 
have  business  in  the  Courts." — Khatri  Hitkari,  dated  April,  1890. 

"  We  have  before  us  the  two  parts  of  the  Lectures  on  Hindu  Law 
compiled  by  Lala  Sangam  Lai,  Pleader,  Chief  Court,  Punjab,  and 
Law  Keader  and  Translator,  Punjab  University.  This  is  a  collec- 
tion of  the  Lectures  delivered  by  him  to  the  Vernacular  classes  of  the 
Law  School.  The  author  has  taken  great  pains  in  translating 
passages  from  Mayne's  Hindu  Law  and  Usages,  Macnaghten's 
Principles  of  Hindu  Law,  J.  S.  Siromani's  Commentary  on  Hindu 
Law,  and  other  works  of  authority.  Eeference  is  given  to  the 
decisions  of  the  various  High  Courts  and  the  Chief  Court,  Punjab, 
copiously,  by  way  of  notes,  which  will  be  useful  not  only  to  Law 
Students  but  to  Legal  Practitioners  in  general.  It  is  true  that  trans- 
lations of  Macnaghten's  Principles  of  Hindu  Law  and  other  similar 
works  have  been  published,  but  they  contain  vague  and  many  unset- 
tled points.  Besides  they  do  not  contain  so  many  references  to 
rulings  as  to  furnish  Legal  Practitioners,  strangers  to  English,  with 
precedents  so  copious  for  the  determination  of  important  questions. 
The  book  is  new  of  its  kind  in  Urdu,  and  it  has  thrown  into  shade  all 
similar  works  in  Urdu. 

"  Members  of  the  Legal  Profession  unacquainted  with  English 
should  purchase  both  parts  of  these  Lectures."  Part  I,  price 
Re,  1-8-0  ;  Part   II,  price  Re.  l,^Koh-i-Nur,  dated  3rd  Way  1890. 

LAW  OF  MORTGAGES 
COMPRISING 
Part    I.— General  Law  of  Mortgages. 

Part  II.— The   Punjab   Alienation   of   Land   Act,    XIII   of   1900,  \vith 
Notifications,  Rules,  Circulars,  &c., 

BY 

LALA  BENI  PRASHAD,  b.  a., 

Pleader,  Chief  Court,  Punjab,  Lahore. 
N,  B,— This  is  the  only  book  which  discusses  the  Punjab  law  also  on 
the  subject  exhaustively.    Price         ,..        .,,  Rs.  6 


EXTRACT  OF  OPINIOi^S. 

Bon.  Mr.  JusHca  Clark,  Chief  Judge.,  Chief  Court.,  Punjab. — "I  hav 
no  doubt  it  will    be    useful." 

•Hon.  Mr.  Justice  Chatterji.,  Judge,  Chief  Court,  Punjab. — "It  is  likel 
to  be  useful  to  students  and  practitioners  alike,  and  it  reflects  credi 
on  your  industry  and    discrimination." 

Eon.  Mr.  Justice  Anderson,  Judge.,  Chief  Court,  Punjab. — "It  will  n- 
doubt  be  very    useful." 

Hon.  Mr.  Justice  Robertson.,  Judge.,  Chief  Court,  Punjab. — "It  will  n( 
doubt  be  useful." 


THE  GUARDIANS  AND  WARDS  ACT,   1890, 

BY 

Lala  BENI  PRASHAD,  B.  A.,  PLEADER, 

CHIEF  COUm\  PUNJAB. 

PRICE,  Re.  1-4-0. 


OPINIONS. 

Mr.  Justice  Clark,  Chief  Judge,  Chief  Court,  Punjab. —  "  I  have 
no  doubt  it  will   be  Very    useful." 

Mr,  Justice  Rattigan,  Judge,  Chief  Court,  Punjab. — "  Such  a  work 
was  much  needed,  and  i  am  sure  that  I  shall  find  it  very  useful." 


LAW  OF  LANDLORD  AND  OF 
Hotel-keeper  and  Guest, 

LY 

Lala  BENI  PRASHAD,  B.  A., 

Pleader^  Chief  Court,  Punjab. 
Price  Rs.  3. 

Mr.  Justice  Kensington,  Judge,  Chief  Court,  Punjab. — "  It  strikes 
nie  as  a  useful  compilation  on  a  subject  which  often  presents  diflficulty." 

"  This  is  a  very  useful  compilation.  The  author  has  spared  uo  pains 
to  make  the  book  one  of  handy  reference  in  the  numerous  class  of  cases 
which  every  day  arise  between  landlords  and  tenants  holding  non-agri- 
cultural* properties.  So  far  as  Punjab  is  concerned  the  Legislature  has 
not  taken  any  steps  yet  to  meet  this  class  of  cases.  The  book  is  all  the 
more  welcome  as  it  not  only  indicates  the  sources  of  the  law  on  the 
subject  it  treats  of,  but  gives  appi'opriate  authorities  on  all  the  topics 
dealt  within  it.  The  addition  of  chapters  on  the  respective  rights  and 
obligations  of  hotel-keepers  and  guests,  and  on  the  peculiar  character 
and  incidents  of  the  possession  of  property  in  the  cantonments,  add  greatly 
to  its  value.  It  \&  the  first  attempt  of  its  kind  in  the  Punjab,  and  we 
trust  that  this  attempt  to  bring  an  important  branch  of  law  within  the 
reach  of  the  lawyer  as  well  as  of  the  laymen  (for  even  laymen  may  bene- 
fit by  it)  will  be  widely  appreciated." — Tribune. 
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